AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. Hrg. 107-471

RATING THE RATERS: ENRON AND THE CREDIT
RATING AGENCIES

HEARING

BEFORE THE

COMMITTEE ON
GOVERNMENTAL AFFAIRS
UNITED STATES SENATE

ONE HUNDRED SEVENTH CONGRESS

SECOND SESSION

MARCH 20, 2002

Printed for the use of the Committee on Governmental Affairs

&R

U.S. GOVERNMENT PRINTING OFFICE
79-888 PDF WASHINGTON : 2002

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2250 Mail: Stop SSOP, Washington, DC 20402-0001



COMMITTEE ON GOVERNMENTAL AFFAIRS
JOSEPH I. LIEBERMAN, Connecticut, Chairman

CARL LEVIN, Michigan FRED THOMPSON, Tennessee
DANIEL K. AKAKA, Hawaii TED STEVENS, Alaska
RICHARD J. DURBIN, Illinois SUSAN M. COLLINS, Maine
ROBERT G. TORRICELLI, New Jersey GEORGE V. VOINOVICH, Ohio
MAX CLELAND, Georgia PETE V. DOMENICI, New Mexico
THOMAS R. CARPER, Delaware THAD COCHRAN, Mississippi
JEAN CARNAHAN, Missouri ROBERT F. BENNETT, Utah
MARK DAYTON, Minnesota JIM BUNNING, Kentucky

JOYCE A. RECHTSCHAFFEN, Staff Director and Counsel
CYNTHIA GOOEN LESSER, Counsel
BETH M. GROSSMAN, Counsel
THOMAS J. HOLLOMAN III, Legislative Fellow
RICHARD A. HERLTING, Minority Staff Director
WiLLiaAM M. OUTHIER, Minority Chief Counsel
JANA A. SINCLAIR, Minority Counsel
DARLA D. CASSELL, Chief Clerk

1)



CONTENTS

Opening statements: Page
Senator Lieherman .........cccocceviioiiiiiiieniieiee e 1
Senator Thompson .... 4
Senator Levin ......... 5
Senator BUNNING .......cccooiiiiiiiiiieieeitee ettt e 6

WITNESSES
WEDNESDAY, MARCH 20, 2002

Ronald M. Barone, Managing Director, Corporate and Government Ratings

Group, Standard & Poor’s .......ccoecviiiiiiiiiiiieeceee e 6
John C. Diaz, Managing Director, Moody’s Investors Service 8
Ralph G. Pellecchia, Senior Director, Global Power Group, Fitch Ratings ........ 9
Hon. Isaac C. Hunt, Jr., Commissioner, U.S. Securities and Exchange Com-

TNESSIOTL .eeveeeeuiiieeeiiteeeeiiteeeitee e e tte e et e eemtteeebbeeesabaeeesmbeeeeanteeeasneeesanreeesnrneeannaaeeanneee 40
Jonathan R. Macey, J. DuPratt White Professor of Law, Cornell Law School ... 43
Glenn L. Reynolds, Chief Executive Officer, CreditSights, Inc. ......c.cccceeveuveeennns 45
Steven L. Schwarcz, Professor of Law, Duke University School of Law ............. 46

ALPHABETICAL LIST OF WITNESSES

Barone, Ronald M.:

TESTITMIONY ..veievrieeeiiieeeitieeeiteee sttt eeteeestteeesbeeeesabeeesseeeessseeesanseeeessaeesnsseeennnnes 6

Prepared statement with attachments ...........cccccceeeiiiieiiiieeciiicceeceeees 55
Diaz, John C.:

TESTIIMONLY ..eeievrieeeiiiieeiiieeeieeee et e ete e e st eeesbeeeesabeeesseeesssseeesnnseeesnsseeesnsseeennnnes 8

Prepared statement ...........cccooociiiieiiiiicie e e 116
Hunt, Hon. Isaac C., Jr.:

TESTITMONLY ..eeievriieeiiieeeitieeeieeee st eeeteeestteeesbeeeesabeeesseeeesnseeesassteeesseeesnsseesnnnnes 40

Prepared statement ...........cccoocciiiieiiiiiiiiiie e 131
Macey, Jonathan R.:

TESTIIMIONY ..eeievrieeeiiieeeitieeeieeeesteeeeteeestteeesbeeeesabeeessbeeessseeesnssteeessaeesnnseeennnnes 43

Prepared statement ...........cccoociiiieiiiiiiiie e e 138
Pellecchia, Ralph G.:

TESTITNIONY ..eeievriieeiiieeniiie ettt e e eteeeeteeestteeesbeeeesabeeessseeessseeesnsseeeessaeesnsseeennnnes 9

Prepared statement ...........cccoooviiieiiiiiiiiie e e 129
Reynolds, Glenn:

TESTIIMIONLY ..eeievrieeeiiieeeitieeeieeeesteeeeteeesttee e beeeesabeeeesseesssseeesnsstesenssaeesnnseeennnnes 45

Prepared statement ...........ccccoeeiiiieiiiiiiiieeeeeee e 148
Schwarcz, Steven L.:

TESTITMONLY ..eeieerieeeiiieeeitieeeiteee ettt eete e e st ee e beeeesabeeessseesnsseeesanseeesssaeesnsseeennnnes 46

Prepared statement with an attachment ...........c.ccoccoviieeiiiieiiiiieciecceee, 168

APPENDIX

Article entitled “Private Ordering of Public Markets: The Rating Agency

Paradox,” submitted by Mr. Schwarcz ...........ccccceevvierveenncnnnene 175
Chart entitled “Project Margaux: Whitewing Associates, .

Transaction, September 24, 1999” (submitted by Senator Levm) .................... 207
Responses to Questions posed by Senator Levin during hearing from:

Ralph G. Pellacchial .......ccoceeeiiieiiiiiieiiieiieeeeteeeee ettt 208
Questions for the Record and responses from:

Hon. HUNU et e e e e araree e e e e eees 211

Mr. Macey ....... 212

Mr. Reynolds ... e 213
T, SCRWATCZ ©.eecuvviieeiiieeceiee et ettt eete e e et e e e e ta e e e taeeeetaeeeeareeeesseeeesseeeenseeeenes 215







RATING THE RATERS: ENRON AND THE
CREDIT RATING AGENCIES

WEDNESDAY, MARCH 20, 2002

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:35 a.m., in room
SD-342, Dirksen Senate Office Building, Hon. Joseph I. Lieber-
man, Chairman of the Committee, presiding.

Present: Senators Lieberman, Levin, Thompson, Bennett, and
Bunning.

OPENING STATEMENT OF CHAIRMAN LIEBERMAN

Chairman LIEBERMAN. Good morning, and welcome to this fourth
in a series of Governmental Affairs Committee hearings on the col-
lapse of Enron and the implications for Enron employees, investors,
and the American economy as a whole.

We are engaged in an ongoing investigation here into whether
the private and public watchdogs did all they could have done to
prevent or at least anticipate and warn the rest of us of Enron’s
collapse.

Today, we are going to look at the private sector credit rating
agencies that wield immense power—to me, quasi-governmental
power—to determine which companies within the corporate world
are creditworthy and which are not. In pursuit of our purpose here,
which is to learn the lessons of Enron and craft solutions to avoid
future corporate calamities of this sort, we will ask why the credit
raters continued to rate Enron as a good credit risk right up until
4 days before it declared bankruptcy.

In this particular part of our investigation, I must say I have
learned a lot that I didn’t know before about credit rating agencies.
A credit rating, I suppose self-evidently, is an assessment of a com-
pany’s creditworthiness or its likelihood of repaying its debt. The
entire corporate credit rating industry consists of just three enti-
ties, three agencies—Moody’s Investors Service, Standard & Poor’s,
and Fitch Ratings—three agencies that exercise significant power
over corporate America, the markets, and, therefore, our entire
economy. These are private companies, but the enormous scope of
their influence comes largely as a result of their government-con-
ferred power.

John Moody, the founder of what is now Moody’s Investors Serv-
ice, is recognized, I have learned, for devising credit ratings in
1908, and he did so for public debt issues, mostly railroad bonds
at that time. Moody’s credit ratings, first published in 1909, met
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a need for accurate, impartial, and independent information on
these bonds.

Now, almost a century later, an investment grade credit rating
has become an absolute necessity for any company that wants to
tap the resources of the capital markets. The credit raters really
do hold the key to capital and liquidity, which, after all, are the
lifeblood of corporate America and of our capitalist economy. The
ratings they give affect a company’s ability to borrow money. It af-
fects whether a pension fund, for instance, or a money market fund
can invest in a company’s bonds, and it affects stock price. So the
difference between a good rating and a poor rating can be the dif-
ference literally between success and failure, or more intensively
stated, prosperity and poverty.

The government, through hundreds of laws and regulations, re-
quires ratings. Corporate bonds, for instance, must be rated if they
are to be considered appropriate investments for institutional in-
vestors. Most of the laws that require credit ratings involve banks
and securities, but their reach, actually quite interestingly, also ex-
tends into education where schools must be rated in order to par-
ticipate in certain financial assistance programs, and even into
transportation where highway projects must receive a rating to
qualify for Federal funding, and into telecommunications where
companies must be rated in order to receive Federal loan guaran-
tees. These rating requirements, quite understandably, have been
placed by lawmakers in a whole series of economic activities as a
way to give some independent assessment of the strength of the
company.

Along with this power that the credit rating agencies have,
comes special access and special protections. The credit raters, for
example, I learned, are allowed to look at a company’s inside infor-
mation when making assessments, and they are exempted from li-
ability when they participate in securities offerings, which are two
benefits that give them more information than other analysts have
who work within our system.

Someone once said that raters hold “almost Biblical authority.”
On a “NewsHour with Jim Lehrer” program in 1996, New York
Times columnist Tom Friedman went so far as to say, “There are
two superpowers in the world today: The United States and
Moody’s bond rating service. And, believe me, it’s not clear,” Fried-
man said, “sometimes who is more powerful.”

With so much power, access, and protection, it’s not surprising
that profitability also follows close behind. Not all the agencies’
books are open because some of them are subsidiaries of larger cor-
porations, but Moody’s was spun off into a separate company a few
years ago, and by one calculation my staff came across, it is worth
$6.2 billion. So nothing wrong with that, except it just indicates the
scope of the enterprise.

It seems reasonable that a power of this magnitude should go
hand in hand with some accountability, and yet once the SEC
anoints or accepts the status of a credit rating agency which is now
enjoyed by the three, the agencies are essentially left alone. So I
think it is appropriate, as we try to learn the lessons of Enron, to
ask whether these agencies should have some more ongoing sense
of accountability, some oversight from the SEC, for instance, as we
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ask whether they are adequately and as fully as possible per-
forming a function as watchdogs or gatekeepers.

In the Enron case, it seems to me that the credit raters were no
more knowledgeable about the company’s problems than anyone
else who was following its fortunes, including those who were fol-
lowing it in the newspapers. I just want to briefly go over some of
the events leading to the raters’ decisions to withdraw their assess-
ment of Enron as a good credit risk.

Remember after a summer of last year during which Enron stock
steadily declined, it was reported in the third week in October that
the SEC had asked the company to disclose its ties to outside in-
vestment partnerships set up by the company’s chief financial offi-
cer. Enron stock dropped 20 percent that day, October 22, to a clos-
ing price of $20.65 per share. On October 24, CFO Andrew Fastow
resigned, and the stock went down another $5 to $16.41. Five days
later, on October 29, S&P’s credit rating analyst appeared on CNN.
By this time, the agencies had put Enron on a credit watch, but
the company was still literally investment rated as a good risk. The
S&P’s analyst predicted that, “Enron’s ability to retain something
like the rating that they’re at today is excellent in the long term.”
When asked about the off-balance sheet partnerships which had be-
come public, as I mentioned, the analyst assured investors that
there would be no long-term implications. “That’s something that’s
really in the past,” he said.

Now, I want to go back to the last hearing we held in this series
when a Wall Street analyst said to this Committee that his “buy”
recommendation was supported by the confidence expressed by the
credit rating agencies, which he specifically pointed out had access
to inside information about Enron’s liabilities that he didn’t have.
So S&P’s confidence had an effect on others, and I want to ask the
witnesses about that today.

We know that as time went on, the market was not convinced.
The stock price continued its descent, dropping to $8.41 on Novem-
ber 8, when Enron disclosed it had overstated earnings by over half
a billion dollars since 1997. But, still, the rating agencies kept
Enron at investment grade. By November 28, the day Moody’s and
Standard & Poor’s downgraded Enron to junk bond status, effec-
tively, the company’s stock was trading at just over $1, and 4 days
later, of course, it went into bankruptcy.

In other words, the credit raters, despite their unique ability to
obtain information unavailable to other analysts, were no more as-
tute and no quicker than the others to act in warning and respond-
ing, and I want to ask about that today. The agencies, I under-
stand, defend their ratings as opinions protected by the First
Amendment. They refer to their assessments as the world’s short-
est editorials. But the fact is that their endorsement, if I can use
the metaphor of the editorials, is required by law unlike, fortu-
nately, other endorsements that newspapers give or don’t give,
which are not required by law.

So the point here is that almost all the watchdogs who should
have barked before a lot of good people were hurt by Enron’s col-
lapse didn’t. Among them were the credit rating agencies who had
more access to Enron’s books than most of the other watchdogs,
and the fundamental question we want to ask today is: Why did
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that happen? And what can we do together, hopefully, to make
sure that the authority that credit rating agencies have is used as
actively as possible to protect and defend the integrity of our
capital markets, let alone the confidence of the millions of average
investors and not-so-average investors who are institutional inves-
tors. So I look forward to the hearing today, and I thank the wit-
nesses who are here for being here.
Senator Thompson.

OPENING STATEMENT OF SENATOR THOMPSON

Senator THOMPSON. Thank you, Mr. Chairman. I think you have
framed the issues very well, and I will just simply ask that my full
statement be made a part of the record.

I was given a summary here that I think accurately summarizes
the issues, and it says basically that these rating organizations are
delegated responsibility by the government for certifying certain
debt. They have the opportunity to access information that other
professionals and the public cannot due to their exemption from
Regulation FD. They are protected from competition by the SEC as
a result of their status. They have the ability to effectively collect
a tax from companies issuing debt, and they operate virtually free
from liability. And yet some think that there is very little account-
ability, so the issue here is whether or not that is a good situation,
and if not, what, if anything, should be done about it.

I think there are First Amendment implications. I think it is
clear that people need to understand these organizations do not
recommend buy or sell. They deal in broad categories, and perhaps,
if nothing more, we can illuminate exactly what they do and what
they do not do for the benefits of investors and the extent to which
investors should or should not rely upon what they are looking at.

So I think that very well frames the issues, and I look forward
to our witnesses today.

Chairman LIEBERMAN. Thanks, Senator Thompson. Your full
statement, of course, will be printed in the record.

[The prepared statement of Senator Thompson follows:]

PREPARED STATEMENT OF SENATOR THOMPSON

Mr. Chairman, thank you for holding this hearing today. I appreciate the way this
series of hearings has focused on the gatekeepers. Obviously, there is not much con-
gress can do about individuals who choose to skirt or violate the law. However, 1
think it is appropriate for us to review the actions of regulatory agencies or, as we
are looking at today, private entities with special dispensations from the govern-
ment. That is the way I believe we can affect some positive change.

During our first hearing which covered a number of topics, Professor Frank
Partnoy testified about problems he saw in the structure of the credit rating agen-
cies. Since that time, we have had an opportunity to delve deeper into that topic.

The issues raised about credit rating agencies are not unlike those raised during
our hearing on Wall Street analysts. For example, the Wall Street analysts main-
tained “buy” and “strong buy” ratings until very late in the year last year. Similarly,
each of the three credit rating agencies on our first panel maintained investment
grade ratings until just four days before Enron declared bankruptcy. Like the Wall
Street analysts, some of the reasons given for the positive ratings on Enron are that
the credit rating agencies were misled, they are not auditors and had to rely on
Enron’s financial statements and the work of Arthur Andersen, and because of the
anticipated merger with Dynegy which never occurred.

The difference with the Wall Street analysts is that the credit rating agencies do
not have similar conflict of interest concerns because they do not have the same in-
vestment banking relationships. However, questions about conflicts and incentives
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flo dig deep have been raised as a result of the unique regulatory setup involved
ere.

My understanding of that setup is that three specific credit rating agencies cur-
rently have Nationally Recognized Statistical Rating Organization, or NRSRO, sta-
tus. Several regulations and statutes require issuers or debt holders to rely on
NRSRO ratings. As a result, issuers have little choice but to pay for ratings. Credit
rating agencies, by virtue of their exemption from Regulation FD, have the oppor-
t%nlity to obtain information that others cannot. And they are basically free from li-
ability.

However, despite this special status, there appears to be little accountability.
Some writers have noted that the requirements for NRSRO status appear to be “in-
puts”—their reputation, access and organization—but does not include “outputs.”
that is, for example, some method of following the agencies to see how timely and
accurate their ratings are.

A number of proposals have been floated from adding more NRSROs, to elimi-
nating the NRSRO status altogether, to maintaining the status quo and providing
more oversight. I look forward to hearing from the three credit rating agencies today
to hear their explanation for their decisions. I would note that during the hearing
on Wall Street analysts, we had to pick and choose among a number of firms, but
because of the oligopoly associated with the NRSROs, we have all three of those
firms here today. I am also pleased that in these hearings on government oversight
we finally have a government official here today and I look forward to the testimony
of Commissioner Hunt. I also look forward to hearing the experts discuss the cur-
rent regulatory framework and what, perhaps, should be done to provide stronger
incentives and to engender greater confidence.

Chairman LIEBERMAN. Senator Levin.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Mr. Chairman, for your continuing
determination to get to the bottom not just of the Enron disaster,
but also as to whether or not the problems disclosed are more en-
demic, more generic, and, therefore, require us to take some very
determined and specific actions to try to restore confidence in our
markets and in financial statements.

As the many failures of various players come to light and as we
dig deeper and deeper, the credit rating agencies clearly have a
role here that we have to investigate and, if necessary, take action
to see if we can’t improve this situation so that their ratings can
be more reliable.

As our Chairman pointed out, one of the big questions that we
are looking at is why were the rating agencies so slow to down-
grade after the deceptions and the decline of Enron became public.
Even before the deceptions and decline became public, the agencies
were given access to information long before. Why didn’t they see
early signs, for instance, of the extreme use of structured finance
deals, the use of undisclosed guarantees not made public but which
apparently were made available to the rating agencies, which clear-
ly affected the financial circumstance and situation of Enron? Not
just the undisclosed guarantees here, which were not made public
apparently, but also items which were left off these financial state-
ments—liabilities which were omitted, which it would seem to me,
with an inside view that the credit rating agencies have, would
have shown that liabilities of Enron were omitted from the finan-
cial statements, which should have been disclosed.

So there is a whole host of questions here. I am glad that the
agencies are represented this morning, all of them, and that you,
Mr. Chairman, are pursuing this investigation because there are
many, many layers that need yet to be uncovered, to be disclosed,
to be analyzed, and for corrective action to be taken.



Thank you.

Chairman LIEBERMAN. Thanks very much, Senator Levin.

Now we will go to the first panel: Ronald Barone, John

Senator BUNNING. Mr. Chairman.

Chairman LIEBERMAN. Oh, I am sorry. How could I forget the big
man.

OPENING STATEMENT OF SENATOR BUNNING

Senator BUNNING. That is all right, Mr. Chairman. I understand
you want to get to the witnesses, but I do have some background
that I would like to——

Chairman LIEBERMAN. I apologize. Please.

Senator BUNNING. Back in March 2001, Fortune Magazine pub-
lished an article by Bethany McLean titled, “Is Enron Overpriced?”
Now, this is March 5, 2001. In that article, she asked several indi-
viduals to explain how Enron made its money. The responses were
not encouraging, according to the article. An analyst from Standard
& Poor’s said, “If you figure it out, let me know.” An analyst from
Fitch, who I believe is also testifying on our first panel today, said,
“Do you have a year?”

While these may have been off-the-cuff statements, they are very
disturbing. Many of the people the public and the investors depend
on to give them independent, unbiased, and accurate information
dropped the ball. There is certainly enough blame to go around
from the accountants to the analysts. Of course, most of the blame
rests solely on the shoulders of those Enron executives who appar-
ently were not truthful to their employees, investors, or analysts.
But that doesn’t let the rest of you off the hook.

Last month, this Committee held a hearing on why Wall Street
analysts continued to recommend Enron stock even as the company
was collapsing. Those analysts told us that Enron withheld infor-
mation and that the company’s financial documents were not prop-
erly audited. This may be true. However, the one independent fi-
nancial analyst on the panel, Howard Schilit, from the Center for
Financial Research and Analysis, said that there were clear warn-
ings in Enron’s public filings and that just by reading over the
statements the night before the hearing, he was able to pick out
multiple problems. He said, “For any analyst to say there were no
warning signs in the public filings, they could not read the same
public filings that I did.”

The question that must be asked and answered is: How did
Enron get away with the questionable business practices for so
long? And what changes need to be made to ensure other compa-
nies cannot follow in Enron’s footsteps?

I appreciate the time the panelists testifying today have set aside
to be here, and I look forward to gaining their perspective on this
important issue.

Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thank you, Senator Bunning.

Now we will go to the first panel: Ronald Barone, John C. Diaz,
and Ralph Pellecchia. Gentlemen, as is the custom of the Com-
mittee, I would ask you all to stand at the table and raise your
right hands so I can administer the oath. Do you solemnly swear
that the testimony that you will give this Committee today is the
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gué‘}?l, the whole truth, and nothing but the truth, so help you,
od?

Mr. BARONE. I do.

Mr. Di1az. I do.

Mr. PELLECCHIA. I do.

Chairman LIEBERMAN. Thank you very much. Please be seated,
and let the record show that the witnesses have answered the
question in the affirmative.

Mr. Barone, Managing Director of Standard & Poor’s, we thank
you for being here, and we look forward to your testimony now.

TESTIMONY OF RONALD M. BARONE,! MANAGING DIRECTOR,
CORPORATE AND GOVERNMENT RATINGS GROUP, STAND-
ARD & POOR’S

Mr. BARONE. Good morning, Mr. Chairman and Members of the
Committee. I am Ronald M. Barone, a Managing Director in the
Corporate and Government Ratings Group of Standard & Poor’s.
From 1994 until Enron’s bankruptcy in December 2001, one of my
roles was to serve as an analyst and then a manager with respect
to our ratings work for Enron. On behalf of Standard & Poor’s, I
welcome this opportunity to appear at this hearing. As a member
of the financial community that relied on Enron for complete, time-
ly, and reliable information, and instead received incomplete, de-
ceptive, and, it now appears, fraudulent representations, Standard
& Poor’s supports the Committee’s urgent sense of the need to in-
vestigate the circumstances relating to Enron’s collapse.

Standard & Poor’s credit ratings have gained respect because
they are based on objective and credible analyses. Our reputation
ultimately depends on the credibility of our opinions. In order to
ensure maximum objectivity and in-depth analysis, ratings are as-
signed by a Committee, not by an individual, and no portion of an
analyst’s compensation is dependent on the performance of the
companies the analyst rates. The record bears out our method, as
there is a longstanding and strong correlation between the ratings
we initially assign and the eventual default record.

At their core, our ratings opinions are based on the issuer’s pub-
lic information, including audited financial statements. We also
may have access to certain confidential information—we did with
Enron—but only to the extent the company is willing to provide
such information. We expressly rely on the companies we rate not
only for current and timely information at the time of the initial
rating but for material updates to that information.

From December 1995 until November 1, 2001, Standard & Poor’s
rating of Enron was BBB-plus, which we define as adequate ability
to repay debt but subject to worsening economic conditions. This
placed Enron at the lower levels of investment grade ratings, well
below what Enron repeatedly, and unsuccessfully, sought.

Standard & Poor’s made continuous efforts to monitor Enron’s
credit quality closely. When Enron’s troubles began to surface late
last year, we changed Enron’s outlook to negative on October 25.
Over roughly the next month, we downgraded Enron three times,

1The prepared statement of Mr. Barone with attachments appears in the Appendix on page
5.
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despite Enron’s announced acquisition by financially stronger
Dynegy. Indeed, we stated publicly that without the proposed
melzlger, Enron’s credit rating would likely fall below investment
grade.

On November 28, the day we determined that the merger was
unlikely to occur, yet still before Dynegy publicly called it off,
Standard & Poor’s lowered Enron’s rating to B-minus, a non-invest-
ment grade rating.

We now know things we did not know when we were rating
Enron. Despite our repeated requests for all information material
to our analysis, Enron appears to have intentionally concealed the
true nature of its debt obligations by treating almost $4 billion
worth of in-substance loans as financial hedges. Moreover, as docu-
mented in the report of Enron’s special committee, the company
also failed to adequately disclose its material dealings with the
Chewco, LJM1, LJM2, and Raptor partnerships.

In fact, beginning in October 1999, and prompted by Standard &
Poor’s express request for full information regarding Enron’s off-
balance sheet partnerships, Enron made a series of formal presen-
tations to us which they labeled as “a kitchen sink analysis” of all
the non-recourse debt for its off-balance sheet affiliates. But in the
presentations, two of which I have included with my testimony,
there is no mention of any of these partnerships.

Had Enron told Standard & Poor’s the truth about its financial
condition during the ratings process, as it was required to do, the
impact on Enron’s rating would necessarily have been significant.
In addition to having a financial impact, Enron’s disclosure failures
related directly to Enron’s honesty and, thus, to the validity of all
its numbers. Enron’s deceptions about its true debt burdens and
off-balance sheet dealings not only hid many of its debt obligations
from view, but were done, the Powers Report concluded, to accom-
plish favorable financial statement results, not to achieve bona fide
economic objectives.

Enron hid its true financial picture and, more specifically, its
true creditworthiness from Standard & Poor’s. Standard & Poor’s
publishes thousands of ratings that are subject to market scrutiny
every day. We welcome that scrutiny, and I welcome the oppor-
tunity to testify here today.

Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Mr. Barone.

Now we are going to hear from John C. Diaz, who is the Man-
aging Director of Moody’s Investors Service. Thanks, Mr. Diaz.
Please go forward with your testimony now.

TESTIMONY OF JOHN C. DIAZ,! MANAGING DIRECTOR,
MOODY’S INVESTORS SERVICE

Mr. Diaz. Good morning, Mr. Chairman, Senator Thompson, and
Members of the Committee. My name is John Diaz, and I am a
Managing Director of Moody’s Investors Service. I am pleased to
have the opportunity to appear before you today to discuss Moody’s,
the role that rating agencies play in the markets, and Moody’s ac-
tions in rating the Enron Corporation and its debt instruments.

1The prepared statement of Mr. Diaz appears in the Appendix on page 116.
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Moody’s Investors Service is owned by Moody’s Corporation, a
New York Stock Exchange-traded company. Moody’s is the oldest
credit rating agency in the world. Our roots trace back to 1900,
when John Moody & Company first published Moody’s Manual of
Industrial and Miscellaneous Securities. From its beginning,
Moody’s Investors Service has focused on rating debt instruments,
and as early as 1924, Moody’s was rating nearly every bond in the
U.S. bond market.

Moody’s and other rating agencies occupy a niche in the invest-
ment information market. Ratings express relative creditworthi-
ness. The heart of our service lies in ratings on long-term fixed-in-
come debt instruments. We also provide, for instance, short-term
ratings, deposit ratings for banks, and various rating services in
foreign countries. Moody’s has nine primary long-term debt rating
categories. Investment grade ratings range from AAA at the high
end down to a low of Baa. Ratings below Baa are considered to be
speculative grade, or junk. Moody’s supplies this long-term scale to
ratings on other types of financial obligations and to companies.
We also assign short-term ratings—mainly to issuers of commercial
paper—on an independent scale that ranks obligations Prime-1,
Prime—2, Prime-3, or Not Prime. In all, Moody’s ratings are de-
signed to provide a relative measure of risk, with the probability
of default increasing with lower ratings.

As part of Moody’s commitment to predictive ratings, we review
the relationship between defaults and our ratings. We publish an
annual study, which we call our default study, which consistently
shows that higher-rated bonds default less frequently than lower-
rated bonds, although the rates of default may vary over time. Our
default studies show the predictive nature of our ratings. Put sim-
ply, as a forward-looking opinion, ratings effectively distinguished
bonds with higher credit risk from bonds with lower credit risk.

Our strong record is due in large part to the availability of reli-
able information. The combination of the financial disclosure re-
gime in the United States, audited accounts, information that is
provided directly to Moody’s, and issuers’ good-faith dealings have
normally been sufficient. Enron was an anomaly, partly in the na-
ture of its activities, and certainly in the disclosure of its activities.
As we have come to learn, Enron’s public disclosures and its re-
sponses to our specific requests for information were misleading
and incomplete. Although we do not have investigative authority,
our analysts are encouraged to exercise skepticism with respect to
an issuer’s claims and promises. That skepticism led us to assign
Enron a long-term rating that, at all times, was no better than low
investment grade and contained speculative elements.

Throughout Moody’s rating history with Enron, we followed proc-
esses and practices that conformed to our established methods of
credit analysis—methods that have been proven to predict relative
creditworthiness. In the case of Enron, however, that methodology
was undermined by the missing information upon which our rat-
ings should have been based and the misleading information on
which the ratings were, in fact, based.

Having said that, my colleagues at Moody’s and I wish we had
discovered the information that would have allowed us to serve the
market more effectively in this instance. We acknowledge that the
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public bond markets look to us for our opinion forecasts of long-
term creditworthiness, and we recognize that the market does not
expect a very large issuer of bonds, which we have rated invest-
ment grade, to default very shortly after holding such a rating.

The integrity and reliability of our ratings and rating processes
are the essence of our business. We are constantly striving to en-
hance rating processes and quality, and we have examined the cir-
cumstances around the Enron bankruptcy to see what lessons can
be learned. For example, we are looking more comprehensively at
the role of so-called rating triggers, which can cause payment obli-
gations to accelerate or require the posting of collateral based upon
a rating downgrade. We have enhanced our analysis of short-term
corporate financial capacity, that is to say, liquidity, and we are re-
viewing more thoroughly the sufficiency and certainty of an issuer’s
near-term sources of cash and credit under conditions of stress. We
have also contacted the large asset management firms in a coordi-
nated review of their use of ratings in the marketplace. Finally, we
commend this Committee, along with Congress in general, for your
efforts to ensure the continued health of our financial markets.

I thank you for your time, and I look forward to your questions.

Chairman LIEBERMAN. Thanks, Mr. Diaz.

Finally, we are going to hear from Ralph Pellecchia, Senior Di-
rector of the Global Power Group of Fitch Ratings. Good morning.

TESTIMONY OF RALPH G. PELLECCHIA,! SENIOR DIRECTOR,
GLOBAL POWER GROUP, FITCH RATINGS

Mr. PELLECCHIA. Thank you, Mr. Chairman and Members of the
Committee. My name is Ralph Pellecchia, and I am a Senior Direc-
tor in the Global Power Group of Fitch Ratings. I joined Fitch in
July 1989 as an analyst in the natural gas and power sector. I have
been the lead analyst following Enron at Fitch since May 1997. At
Fitch, I am the primary analyst for 14 companies in the Global
Power Group and one of 15 Fitch analysts covering the North
American Global Power sector.

Fitch is in the business of publishing independent ratings and
credit analysis of companies around the world. I am responsible for
coordinating this activity for the companies assigned to me. My
work includes regularly visiting companies I cover, maintaining
contacts with members of the finance staff and other important
personnel at those companies and staying current on events affect-
ing the companies and the industry that I follow. I also conduct
much of the quantitative and qualitative analysis that Fitch uses
to assess credit of the companies we rate in my area.

Finally, my role as the primary analyst is to synthesize the
quantitative and qualitative analysis and to propose a rating, with
the final rating outcome to be determined by a credit committee.
The credit committee is comprised of a minimum of five voting
members typically specialists from the industry/sector, but fre-
quently includes members from other groups within Fitch.

In my role as primary analyst, I am guided by procedures and
practices followed at Fitch. The ratings process related to Enron
was in all respects consistent with those procedures and practices.

1The prepared statement of Mr. Pellecchia appears in the Appendix on page 129.
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The assessment process itself is a blend of quantitative and qual-
itative factors. The quantitative factors that are parts of the rating
process include an evaluation of published financial information,
supplemental financial information, and peer financial perform-
ance. Qualitative factors include business fundamentals, competi-
tive position, growth opportunities, the regulatory environment,
and our view as to the abilities of management.

Our analysis of Enron followed the rating process described
above. Over the past several years, because of a significant shift in
its business mix and a rapid revenue growth, Enron’s reported fi-
nancial profile, in size alone, as presented in its income statement
and balance sheet, changed significantly. Yet although the market
capitalization of Enron increased dramatically over the past several
years, the various credit ratios and other factors used by Fitch sup-
ported a constant BBB-plus rating during the period from 1993
until the fourth quarter of 2001. It should also be noted that of the
more than 300 entities rated by our Global Power Group, the sen-
ior debt rating of more than 60 percent of the companies in the sec-
tor is above BBB-plus. BBB-plus is in the lowest investment grade
category.

In mid-October 2001, Enron released third quarter results that
reflected a $618 million third quarter loss and a $1.2 billion reduc-
tion in shareholder equity. Shortly thereafter, adverse press reports
appeared, an informal SEC investigation was announced, and the
CFO was replaced. Following these events, on October 25, Fitch
placed Enron’s rating on Rating Watch Negative warning that “the
loss of investor and counterparty confidence, if it continues, would
impair Enron’s financial flexibility and access to capital markets,
therefore, impacting its ability to conduct its business.” Eleven
days later, on November 5, Enron’s senior debt rating was down-
graded to BBB-minus, the lowest possible investment grade rating,
and left on Rating Watch Negative, an indication of the possibility
of future downgrades.

On November 8, Enron restated its earnings for a 5-year period,
and on November 9, 2001, Enron announced its merger agreement
with Dynegy. This announcement caused Fitch to revise the rating
watch status to “evolving.” It was Fitch’s opinion that Dynegy was
a financially viable and knowledgeable purchaser with a sound fi-
nancial and business profile on a stand-alone basis supplemented
by a strong financial backer and investor through its affiliation
with Chevron-Texaco. The merger agreement with Dynegy provided
Enron with $1.5 billion in cash, which supplied needed liquidity.
We also held the opinion that Dynegy, as a direct competitor, was
quite familiar with Enron’s operations. The evolving status, how-
ever, reflected a high level of execution risk compared with other
acquisitions by entities rated higher than the target company. In
those cases, Fitch would typically place the target’s ratings on Rat-
ing Watch Positive. Fitch warned in its commentary accompanying
the ratings action of November 9 that, “If the merger were to ter-
minate, Fitch believes Enron’s ability to manage its business would
be severely impaired and would expect to downgrade its securities
to highly speculative grade. Termination provisions to the merger
agreement add an element of uncertainty to completing the merg-
er.”
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In the 3-week period following the merger agreement, Enron dis-
closed additional liabilities and incurred substantial cash outflows
that compromised its financial condition. Fitch commented on these
developments on November 21, stating that in the absence of a
merger agreement with Dynegy, Enron’s financial condition was
“untenable.” At the time we published that comment, based upon
discussions with Enron and Dynegy management, it was our un-
derstanding that the parties were committed to the merger, but at
revised terms that reduced the value received by Enron share-
holders. Based upon the inability to execute a revised merger
agreement, as well as obtain additional secured bank financing,
Enron’s ratings were lowered to CC on November 28, indicating
probable default.

Thank you.

Chairman LIEBERMAN. Thank you, Mr. Pellecchia. Interesting
opening statements by the three of you. We will do 7-minute
rounds of questions on the Committee.

As T listened to your statements and familiarize myself with this
whole Enron saga, one thing that struck me is, although you have
reported the different levels of concern that each of you had about
Enron as last year went on, the market in some way was better
reflecting increasing concerns about Enron than the credit rating
agencies were, because in some sense the market during the year
was going like that, whereas the agencies were maybe going like
that, [gesturing] and notwithstanding the additional access that we
know that you had to information.

Let me go to some of the remarks, Mr. Barone, that I quoted
from you and Mr. Shipman—Myr. Shipman’s were the quotes from
CNN in October, and then I didn’t quote this in my opening state-
ment, on November 2 at S&P’s public conference call according to
a transcript that was provided to my staff. You said, “We have a
great deal of confidence that there are no more surprises to come.
We're confident we capture or are privy to the obligations that
Enron has. I think it’s going to take a little more time before every-
body can get fully comfortable so that there’s not something else
lurking out there, but at this point we feel very confident that
that’s unlikely.”

So my question, obviously, is: What was the basis for your con-
fidence then that the off-balance sheet problems, which were
knovy)n, were in Enron’s past or that nothing else would come out
soon?

Mr. BARONE. Thank you, Senator. The confidence we had was
gained from discussions with Enron’s management at that time,
the new president, Greg Whalley, and CFO Jeff McMahon. They
explained to us that, as much as they knew, from their investiga-
tion, there were no further partnerships that had debt obligations
that they were unaware of. But that, indeed, and as my comments
stated, they had not fully completed all that the investigation was
to provide. The Powers Report was not yet completed at that time.
But for all that they saw, what they knew, that was their assess-
ment. And we gained confidence from that discussion.

Chairman LIEBERMAN. Let me ask the other two witnesses, be-
cause my concern is that with your remarks, notwithstanding the
slight downgrade, although you still kept them at investment grade
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at that point, in early November, a month before Enron goes bank-
rupt, because of the way in which information was conveyed
through CNN and other newspapers, etc., that you were still send-
ing a message to the market that everything would be OK at
Enron.

Now, I understand what you have said about why. I want to en-
gage the other two of you in this conversation, which is—how does
the communication typically go between the rating agencies and a
company like Enron, particularly at moments like this where there
is alarm? Are you calling them or—and we know from other indica-
tions all over the history of this company, they were very aggres-
sive—were they calling you to make the case don’t worry? Mr.
Diaz.

Mr. DiAz. Mr. Chairman, thank you. Maybe I can go back a little
bit to the beginning of the crisis at Enron. On October 16, the com-
pany announced their earnings restatements and their equity
charges. On that day, we placed the company on review for possible
downgrade on our fundamental concerns about their accounting
and about a potential crisis of confidence.

Chairman LIEBERMAN. You do that just based on the public an-
nouncement of what has happened?

Mr. DiAz. No. We had talked to Enron a few days before that and
they had given us a heads-up on the writedowns that were to come
and began to explain to us the equity charge. And we were very
surprised at not only the asset writedowns they were taking but
also at the nature of the equity charge. And we were questioning
and scratching our heads about the type of accounting that they
were using for that charge and how did that $1.2 billion of equity
actually come about.

They made a rough attempt to explain to us the complexity of
the hedges, but we were not satisfied with their explanations. So
we told them that we would likely put them on review for down-
grade and then take a harder look at the situation.

So throughout that crisis stage, we had become increasingly con-
cerned. At that time, Andrew Fastow was no longer involved in the
discussions, so we were talking primarily to Tim Despain and then
Jeff McMahon, who had joined as the new CFO.

Our discussions during that time were concentrated on under-
standing the liquidity position of the company and how that was
impacting the trading business. When we became further con-
cerned on, I think, October 24—my recollection is not exact—we
had asked them about their availability of commercial paper, and
they told us they were still able to place commercial paper, but
that the price was getting much higher for them. So as we got
ready to go to committee to act on the rating, they announced that
they had drawn down their credit lines.

So the bottom line at that point was that we were increasingly
concerned about the liquidity, and we downgraded them on October
29, and then kept the rating on review for further downgrade. We
also put the commercial paper rating review for downgrade.

Chairman LIEBERMAN. Mr. Barone, I quoted you on the Novem-
ber 2 conversation, so I should give you an opportunity to say a lit-
tle bit more about what Enron may have told you before that.
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Mr. BARONE. Yes, generally going back to your question, Senator,
we were calling Enron, and——

Chairman LIEBERMAN. They were not initiating calls with you by
and large?

Mr. BARONE. There was an active dialogue back and forth, Sen-
ator, as we do with many issuers. If they have news to tell us, they
would be active and do that, or respond to questions. They would
research our questions and they’d call us back with answers.

Chairman LIEBERMAN. Were they more active than most compa-
nies, even at this point, in trying to convince you that everything
was OK?

Mr. BARONE. Not unusually so. They’ve had a campaign for years
to try to be higher rated, as many firms try who have a different
opinion than we do.

Chairman LIEBERMAN. How do you carry out such a campaign?

Mr. BARONE. They try to show us, whether it be a financial or
qualitative assessment, that we take one view of the information
and they take a different view of it. They try to get at the heart
of our review, and we try to get at the heart of their review. And
often we have to agree to disagree.

Chairman LIEBERMAN. Am I right that in conversations with our
staff leading up to the hearing, Mr. Barone, you told them that
Enron officials told you that they didn’t know what else was out
there?

Mr. BARONE. That is correct.

Chairman LIEBERMAN. This was at the end of October, and that
they had a special committee investigating?

Mr. BARONE. That’s correct.

Chairman LIEBERMAN. But, still, you felt confident enough to
make the statement you did on November 2?

Mr. BARONE. That is correct. They explained to us that in the in-
vestigation: (1) they found, I believe, the LJM1, LJMZ2, Chewco,
and Raptors; (2) they had started to scrub down everything they
could get their hands on; and (3) they would be surprised if they
would find anything further. And while they said clearly that they
did not have the full report, they believed they had uncovered the
majority of what there was to uncover, and that this was what they
expected.

Chairman LIEBERMAN. I am over my time. Mr. Pellecchia, I will
come back to you in the next round. Senator Thompson.

Senator THOMPSON. Thank you very much.

In listening, it is surprising to me the extent to which you seem-
ingly rely on the management leadership for your information. You
know, Mom and Pop can read these public documents, and it seems
that what we are learning from all of this is that there is really
not much value-added for the average investor in looking at either
the—what the analysts are saying or what the raters are doing;
that when you have a complex set of documents, that you don’t
really go behind the documents, even though you have a right to;
that when the company officials refused to divulge certain informa-
tion, they can get away with that; and that you rely an awful lot—
when things pop up that seem troublesome, you rely an awful lot,
if not exclusively in some cases, on what the corporate manage-
ment tells you.
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Is that an unfair assessment or is that about the way it is?

Mr. BARONE. Senator, we do rely on what senior management
tells us. It is in their best interest to tell us and be forthright and
not convey a different message, because if we convey a message to
the market that is different than what the market perceives over
the long term, then the credibility of Standard & Poor’s and then
ultimately the credibility of the company is at risk. And you saw
what happened with Enron as to what happened when the market
loses confidence in their credibility. And so it is in their best inter-
est to tell us the truth, and we rely on that.

Senator THOMPSON. That is kind of a chicken-and-egg deal. Are
you saying you don’t think it is ever in—strictly from a self-inter-
ested standpoint, it is never in the interest of a corporate executive
to minimize bad news and stretch the truth? Clearly it is some-
times in their interest to play the short-term game and hope things
turn out better, right?

Mr. BARONE. Yes. Many of the firms put forth their best foot, but
they don’t put forth fraudulent information.

Senator THOMPSON. What is it exactly that Enron put out that
was most deceptive in retrospect, do you think? Did it have to do
with these related-party transactions?

Mr. BARONE. I would say it had to do with the total amount of
their obligations, whether it be these related-party transactions or
other partnerships——

hSeI}?ator THOMPSON. Mr. Diaz, briefly, could you pinpoint any-
thing?

Mr. DiAz. Senator, it’s less what they put out. It’s more what
they didn’t put out. It’s the fact that the off-balance sheet partner-
ships were never disclosed anywhere. We’ve come to learn about
names like Braveheart, Raptor——

Senator THOMPSON. Is that what we now know was apparently
being referred to in footnote 16, related-party transactions?

Mr. Diaz. I believe that was related to LJM2, one of the Fastow
partnerships. There are a lot of other partnerships, Senator, part-
nerships like Braveheart, Raptor, Southampton, and Rawhide. The
names just seem to be coming out.

Senator THOMPSON. In retrospect, is not footnote 16 also refer-
ring to them? I mean, it is in the plural here.

Mr. DiAz. 1 believe that, having looked at it in some detail and
tying it back to the Powers Report, I believe that it’s talking about
the LJM2 transactions, the Chewco transactions, and the Raptors,
which I think are embedded in their LJM2. It’s still difficult to un-
derstand exactly what they were doing.

Senator THOMPSON. I think that makes the point, that we are
still here today trying to figure out what they are talking about in
footnote 16.

Mr. Diaz. That’s right. It’s a very obtuse footnote. You know,
there is some disclosure there, but it’s extremely difficult to under-
stand what is going on.

Senator THOMPSON. The question becomes: What should the rat-
ing agencies’ obligations be? You can’t audit every firm that you
deal with. On the other hand, some are bigger than others. Some
are more obtuse than others, I guess, in their public documents.
What should the rating—if you are just going to look at this and
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say this is very confusing and obtuse and call up the corporate ex-
ecutive and say is everything all right, and he says everything is
all right, if that is it, you can see

Mr. Diaz. I understand the point, Senator. I think in looking at
a footnote like 16, clearly what needs to be done in those situations
ii try to get behind it and try to understand a lot more of what’s
there.

Looking in hindsight at how that impacted the ultimate con-
fidence in the company, it’s pretty clear that there were—and from
my point of view, we certainly look at it as a situation where we
could have dug more into and tried to get behind that.

Senator THOMPSON. It would be fair to say that if you ran across
this same situation again, you would delve into it deeper?

Mr. Diaz. Yes, sir.

Senator THOMPSON. I noticed here that on November 8, after re-
viewing a copy of the merger terms, the merger with Dynegy, you
were concerned there were too many conditions that would allow
parties to walk away from the merger, and Moody’s informed
Enron that it might drop its rating to below investment grade. Sub-
sequently, Moody’s received a number of telephone calls from inter-
ested parties, including Richard Grasso, CEO of the New York
Stock Exchange, Robert Rubin of Citibank, Michael Carpenter of
Salomon Smith Barney, and William Harrison of J.P. Morgan
Chase. The banks assured Moody’s that they were not planning on
getting out of the merger. Again, the next day, Moody’s down-
graded Enron, but not below investment grade.

Clearly, Enron had called all these investment bankers up to get
them to call you, right?

Mr. Di1Az. Senator

Senator THOMPSON. And I am asking whether or not that is cor-
rect. And, second, what are we to make of this? Here clearly are
interested parties trying to presumably have some impact on what
your rating was going to be. Is this normal in the business?

Mr. Diaz. Senator, what I'd like to say is, first of all, we were
ready to downgrade Enron that morning. The first bit of informa-
tion was that there was a significant change in the transaction.
There was going to be up to %1 billion of new equity put in, and
they were going to be changing the terms of the agreement. That
was what we were led to understand—so that we held off on the
press release.

Throughout the course of the day, we had calls from bankers,
and we also had a meeting with bankers—and I can’t recall if
Dynegy was actually in the room. But the bottom line there was
that the agreement was changed. There were substantial changes
made that made it more difficult for Dynegy to walk away. They
eliminated a material adverse change clause. They eliminated rat-
ing triggers that were in the financing agreement. And, also, they
agreed to collapse the structure of the combined entity so that the
bonds of Enron and the bonds of Dynegy were pari passu.

From our point of view, we were looking at the combined entity
as having an investment grade rating of Baa, at the low end, so
we gauged the probability that the deal would go through to be
high. We gauged the probability that Enron’s liquidity would be
shored up enough for Enron to survive
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Senator THOMPSON. I understand what you are saying, but with-
out getting into the merits of the deal and the reason, I understand
you were concerned there were too many ways to walk away and
then they began to close that door somewhat.

Mr. Diaz. Right.

Senator THOMPSON. But in the meantime, these bankers were
calling you to tell you, I suppose, that they, according to what I
have got here, were not planning on getting out of the merger. Of
course, that is like a politician saying they are not planning on
running for office, I suppose. They are not presently planning.

Senator BUNNING. Except in your case. [Laughter.]

Senator THOMPSON. Of course, they did walk away from the
merger, what, 20 days later, I think, after I guess S&P’s down-
graded them. I am just asking for information. Is this a normal
kind of interplay? I mean, do you get calls like this telling you we
know you are concerned about this deal that would affect the wel-
fare of the company, I am in on this deal, and I want you to know
here is our present intention?

Mr. DiAz. In general, we do get calls from banks and companies
when the company’s rating is under pressure. That is not an anom-
aly. Certainly, the intensity of that day was pretty high given the
situation of Enron, but that did not—was not an influencing factor
on our decision. The influencing factor on the decision was the
change in the merger—in the terms of the merger agreement.

Senator THOMPSON. Well, I am not suggesting it was. All I am
suggesting is clearly they were—from their standpoint they were
making the call for some purpose. And if it wasn’t to influence your
decision, I am not sure what it was.

Mr. DiAz. It was to get us to wait— that is to say—listen to the
new terms of the deal, is really what they were trying to do. They
weren’t saying please don’t do this because Enron’s going to go
bankrupt. They were saying we have a new deal on the table.

Senator THOMPSON. Thank you, Mr. Chairman.

Chairman LIEBERMAN. Thanks, Senator Thompson.

If I may, just following on the line of a question Senator Thomp-
son raised, I assume you allow for the, if I can call it this, self-in-
terest of the people calling and having Enron’s rating remain high.

Mr. Di1Az. Sure, right.

Chairman LIEBERMAN. In other words, various of people, of the
institutions that Senator Thompson has cited, we know from public
sources were either heavily—were creditors of Enron or perhaps
had fees which would be gained by the completion of the Dynegy-
Enron proposed merger. But I presume you allow for that as you
consider what they are saying.

Mr. Diaz. That’s right. There were a lot of self-interested parties
in that situation. We certainly understand that. But, we’re still
looking at whether or not the deal was going to go through and
what the impact on the combined companies was. That was the
bottom line for us.

Chairman LIEBERMAN. OK. Senator Levin.

Senator LEVIN. Thank you, Mr. Chairman.

I want to pursue the line of Senator Thompson’s questions as to
what was not disclosed to you that you now know should have been
disclosed to you, and what was deceptive and fraudulent. Mr.
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Barone, you used the word “fraudulent,” which means there was a
representation of something which wasn’t true. Can you give us
some examples of what was represented to you that was not true?

Mr. BARONE. Yes, Senator Levin. Enron had presented to us
something called its “kitchen sink analysis,” which purported to
show the full extent of all its obligations with partnerships, third
parties, related parties, and the like. And we have come to learn
that this representation of the kitchen sink—and I think they
wrote the words “100 percent disclosure”—did not include all of the
so-called third-party related transactions.

Senator LEVIN. Would you supply that document to the Com-
mittee?

Mr. BARONE. I believe, Senator, it’s included with my full testi-
mony.

Senator LEVIN. That is fine. Thank you.

Can anyone else give examples of what was not disclosed to you
or what was disclosed to you and misrepresented in the disclosure?
Mr. Diaz.

Mr. Diaz. Yes, Senator. We also received the “kitchen sink anal-
ysis.”

Senator LEVIN. Is that the same analysis?

Mr. Diaz. I can’t say it was exactly the same analysis, but it was
supposed to represent the complete picture of the company’s total
obligations, and it clearly did not. As I've said earlier, there have
been quite a few names of partnerships that have come out in the
press and all the reports that we had no knowledge of and were
not included in that.

Senator LEVIN. Mr. Pellecchia.

Mr. PELLECCHIA. Well, I would add, in addition to the fact that
the company restated its financial statements back to 1997, the
types of information they would supply us—and we also got a
“kitchen sink analysis”—as far as the company’s off-balance sheet
debt and guarantees was consistent with what was provided the
general public. So there wasn’t any real additional information that
we had. And I would say to the question of whether these presen-
tations were fraudulent, what we read in the Powers Report cer-
tainly seems to say that they entered into transactions for a very
different purpose than what was represented to us, particularly
with what was called these LJM transactions, which were pre-
sented to us as a technique to transfer risk to sophisticated inves-
tors.

Mr. BARONE. Senator, may I——

Senator LEVIN. Please.

Mr. BARONE. I want to add, too—and I noted this in my opening
remarks—that what was also hidden from us, not disclosed fully—
or at all, I should say, are those almost $4 billion of in-substance
loans that Enron made with financial institutions that were origi-
nalllly reported as financial hedges. And that was not disclosed as
well.

Senator LEVIN. Was it falsely disclosed or not disclosed?

Mr. BARONE. I believe it was not disclosed as a loan, as it
worked.

Senator LEVIN. Was it disclosed as a hedge?

Mr. BARONE. I don’t know for sure, sir.
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Senator LEVIN. What is the understanding that you have with
your clients as to what is disclosed? Do you have a written agree-
ment with them, a contract as to the amount of disclosure and
what your access will be, inside access that is not publicly dis-
closed? Is that all set forth in a contract, Mr. Barone?

Mr. BARONE. We have an agreement—I don’t know if it’s contrac-
tual or not, but it’s an agreement that is included in our rating let-
ter, that they provide us full, timely, and accurate disclosure of all
material information relating to their rating. I don’t know the exact
words, sir, but it is quite broad and comprehensive.

Senator LEVIN. And they sign that, they agree to that?

Mr. BARONE. Yes.

Senator LEVIN. Is that true with the other companies, too?

Mr. PELLECCHIA. We have a similar representation, but it’s not
a signed agreement.

Mr. BARONE. Senator, I don’t know—excuse me, I apologize. I'm
not exactly sure they’re signed or not. I don’t want to represent——

Senator LEVIN. All right. Mr. Diaz.

Mr. DiAz. We have applications for ratings in which the mainte-
nance of the rating is based on our satisfaction with the informa-
tion that’s being provided, but there’s no specific agreement about
the kind of or the type of information that has to be given to us.

Senator LEVIN. All right. Let me go through one of the trans-
actions with you. Enron North America was trying to show strong
cash flow on its 1999 end-of-year statement. According to the Pow-
ers Report, what Enron North America did or ENA did was pool
a group of loans that it held into a trust. The trust then sold about
$324 million of those notes and provided the purchasers with cer-
tain rights to cash flow from repayments of the loans. So these
were collateralized loan obligations.

When they sold the loans, ENA was able to report an increase
in cash flow, and since the risk of default on the loans was trans-
ferred to the trust, ENA didn’t report or account for the possibility
of a default. They left that out from their own reports.

Now, the trust that purchased those loans then sold interests in
those loans to investors, but the sales did not go well. According
to the Powers Report, the lowest-rated notes, those with the last
claim on repayments of the loans, were extremely difficult to sell
and no outside buyer could be found. At the end of 1999, LJM2
purchased about $20 million of those lowest-rated notes.

So LJM bought the notes that nobody else would buy, but some
credit rating agency would have had to have rated those notes. And
I think it was your agency, Mr. Pellecchia.

Mr. PELLECCHIA. We did.

Senator LEVIN. Is that correct?

Mr. PELLECCHIA. Yes.

Senator LEVIN. Now, how can your credit rating agency give an
investment grade to those notes when nobody else would buy them?
How does that work?

Mr. PELLECCHIA. Well, I'm a corporate analyst. This transaction
was one that was structured in a way that the credit quality of the
pool of loans—and I would say these loans were on a stand-alone
basis very weak companies, loans to very weak companies—was
structured in such a way so that there were different tranches of
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ratings that apply to different groups of securities that were sold,
and they were able to attain high ratings through this enhance-
ment that is much higher than you could individually for each of
those individual loans.

Senator LEVIN. So even though nobody else would buy them, they
were given investment grade rating because of the guarantee?

Mr. PELLECCHIA. Well, I believe that this particular trans-
action—again, I'm not a structured analyst—was one that met all
the qualifications that you would need for separateness and other
qualifications for doing a structured transaction, and it was mar-
keted and it was sold.

Senator LEVIN. Could you try to answer that, or get the answer
for the record on that question for us?

Mr. PELLECCHIA. As to

Senator LEVIN. How is it possible that those specific notes can be
listed as investment grade if, in fact, nobody would buy them? Can
you talk to the person who did the analysis on that—you said it
wasn’t you—and give us the answer?

Mr. PELLECCHIA. My answer was also I think they were sold,
and——

Senator LEVIN. They were sold to LJM. They were sold right
back to Enron.

Mr. PELLECCHIA. That might have been in the secondary market,
but I will provide that information.

Senator LEVIN. All right. Now, according to an Enron employee
who worked on the transaction, the head of ENA finance, told one
of the investors that if the note defaulted, Enron would make the
investors whole. Enron had agreed, in other words, to repurchase
the notes at face value, which guaranteed the investment. Now my
question to you is: Was it publicly known that that guarantee ex-
isted?

Mr. PELLECCHIA. I do not know the answer to that. I would say
as far as a rating agency’s obligation, we would have rated the se-
curities based upon the risk to the investors, and

Senator LEVIN. Would the guarantee affect that risk? Wouldn't it
be less risky to buy it if there was an Enron guarantee?

Mr. PELLECCHIA. It certainly would, yes.

Senator LEVIN. OK. Was it publicly known that there was an
Enron guarantee?

Mr. PELLECCHIA. I do not know if it was publicly known, and I'm
not sure there was an Enron guarantee.

Senator LEVIN. So you don’t know yourself whether there was an
Enron guarantee?

Mr. PELLECCHIA. Apparently, LJM, as you explained—and I
didn’t know the facts on that—stepped up and bought securities
which probably in effect would have done the same thing as pro-
viding a guarantee.

Senator LEVIN. So my specific question is: Was it known to your
agency that there was such a purchase guarantee?

Mr. PELLECCHIA. I know that we had discussions with Enron per-
sonnel as to the situation with the loans, and I'm not sure exactly
what agreements were struck, if anything, or what we learned from
that.
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Senator LEVIN. Well, wouldn’t that affect the creditworthiness of
the notes?

Mr. PELLECCHIA. It would have, certainly.

Senator LEVIN. And your rating?

Mr. PELLECCHIA. Yes.

Senator LEVIN. But you are not sure because of memory, or you
are not

Mr. PELLECCHIA. Well, I'm not sure about exactly what was

Senator LEVIN. Your ratings are affected by whether there is a
guarantee, but you are telling us you don’t know whether there
was a guarantee.

Mr. PELLECCHIA. I do not know if there was a guarantee.

Senator LEVIN. But whether or not there was a guarantee would
have affected your rating?

Mr. PELLECCHIA. I would assume it would be considered, yes.

Senator LEVIN. OK. Can you find out for us whether anyone in
your company knew whether or not there was a guarantee?

Mr. PELLECCHIA. Yes.

Senator LEVIN. And can you also then answer this question: If
there had been a guarantee, assuming it went back to Enron,
would that have affected the value of Enron’s stock?

Mr. PELLECCHIA. I would answer from the credit rating stand-
point. What we try to assess is the types of guarantees and the
amount of guarantees Enron has. So the fact that if Enron had a
guarantee, that would be a consideration in the credit rating.

Senator LEVIN. OK. But also not on the credit rating

Mr. PELLECCHIA. Of Enron Corp.

Senator LEVIN. Of the Enron Corporation, so that would affect
their stock.

Mr. PELLECCHIA. It would be considered in the credit rating.
They had approximately $2 billion of guarantees outstanding to af-
filiated companies. Some of those guarantees were supported by
collateral, some weren’t. So you would make judgments, basically,
upon what the effect of a guarantee would have on Enron Corp.

Senator LEVIN. Would you say this: To the extent that those
guarantees were not known to the public, that they were, therefore,
telling the public that their company was in a lot better shape than
it really was, because guarantees which were outstanding wouldn’t
have been disclosed? Is that a fair statement?

Mr. PELLECCHIA. If Enron had a guarantee

Senator LEVIN. If Enron had guarantees outstanding which were
not disclosed publicly, that, therefore, they would have been—their
financial statements would have looked better than, in fact, they
should have because it wouldn’t have disclosed outstanding poten-
tial obligations. Is that a fair statement?

Mr. PELLECCHIA. Yes, I do not believe Enron—and I'm not aware
that Enron guaranteed that debt.

Senator LEVIN. I am not talking about that debt. I am talking
about in general.

Mr. PELLECCHIA. In general, we would recognize guarantees in
the context of all its obligations, yes. That would be a consider-
ation.

Senator LEVIN. My question is: If the guarantees were not dis-
closed publicly, would that
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Mr. PELLECCHIA. That—we should be aware—they should be dis-
closed publicly, and as far as I know, every guarantee that Enron
had was—that we were aware of was consistent with the guaran-
tees that they published in their information, the public informa-
tion. As far as I know.

Senator LEVIN. I see my time is up, but the bottom line is that
you are not answering my question about failure to disclose guar-
antees publicly. But what you are saying to us is this: That you be-
lieve that every single guarantee that you were aware of was dis-
closed publicly?

Mr. PELLECCHIA. Yes.

Senator LEVIN. Thank you.

Chairman LIEBERMAN. Thanks, Senator Levin. Senator Bunning.

Senator BUNNING. Thank you, Mr. Chairman.

Just a little background for the average American and average
person who looks at credit ratings as a means of investing. The
SEC grants credit rating companies NRSRO status, and currently
only your three companies—S&P’s, Moody’s, and Fitch—are those
companies. You have special access to the companies that you deal
with. In that, you can have private conversations with companies’
management that analysts cannot have. You can see financial in-
formation about companies that is not public, and you are shielded
from fraud under the security laws. All that true?

Mr. BARONE. That’s true.

Senator BUNNING. Well, you realize in 1997 the SEC looked at
this and said maybe there is a monopoly here, maybe you three
shouldn’t be the only ones doing this because the only three people
that you could go to for a credit rating was Standard & Poor’s,
Moody’s, and Fitch. Is that correct? And they tried to change the
rules, and you fought them tooth and nail. The Justice Department
fought them tooth and nail also. They criticized the new rules that
pertained perpetuating the anticompetitive environment of credit
agencies. The Justice Department was for changing the rules. The
rule was never acted upon.

Now, I think you have a major obligation to look beyond what
is given to you by any corporation. If the people rely on your rat-
ings, investment grade or non-investment grade, particularly insti-
tutional investors, particularly anyone whose stock is on a roller
coaster in a down spiral, and your three companies are still rating
that as investment grade material.

Now, I don’t even want to get to November. But I want to get
to March and the document that Fortune Magazine put out. Some-
one said how can you rate these companies—how can you rate
Enron specifically investment grade, and people from your compa-
nies made light of it. S&P’s said, “If you figure it out, you let me
know.” Is that a quip or is that a serious statement by S&P’s? This
is quoted in Fortune.

You, Mr. Pellecchia, said, “Do you have a year?”

Mr. PELLECCHIA. Here’s what I—could I answer that?

Senator BUNNING. I mean, is that a correct quote or not?

Mr. PELLECCHIA. I believe what I was asked was exactly how
does Enron make its money, and my response was, “Do you have
a year?” That was

Senator BUNNING. In other words
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Mr. PELLECCHIA. That was a glib answer. But the spirit

Senator BUNNING. OK. I know it is a glib answer, but you are
responsible for the ability to grade that either investment grade se-
curity or non-investment grade security.

Mr. PELLECCHIA. Yes.

Senator BUNNING. And you are making light of the fact that you
are not sure how they are making their money?

Mr. PELLECCHIA. Well, I think the spirit of the answer was
Enron’s a big company, it’s a complex company——

Senator BUNNING. Your duty was to get beyond the bigness and
just the words coming out of the corporate mouths. Is it true or is
it not true that the CFO and the chairman of the board made calls
to Mr. Diaz and Mr. Barone that they were aggressively trying to
get a higher grade credit rating for their company? Is that true or
false?

Mr. BARONE. That’s false. Mr. Lay did not call aggressively seek-
ing a higher rating for the company. Mr. Lay called to

Senator BUNNING. He didn’t call you personally?

Mr. BARONE. He called me personally, but not for that reason,
sir. He called me to let me know that he was committed to the cur-
rent credit quality of the company, that they would take steps nec-
essary to preserve what he thought was a very important credit
rating, and the similar steps to those that he had taken in the past
by issuing equity or selling assets——

Senator BUNNING. Was there any pressure exerted by Enron to
get a similar upgrade or remain the same kind of credit rating
from your company?

Mr. BARONE. During this period of time, sir, no.

Senator BUNNING. Is it normal for the president and CEO of a
company to call you?

Mr. BARONE. There are some that do, sir, and some that don’t.
It depends. This was the first time I had heard from Mr. Lay, but
there are other firms that we follow under my purview, and some
of them call and some of them don’t.

Senator BUNNING. Don’t you think there should be a separation,
a separation between the analyst making a credit rating and the
company executives? I mean, if somebody can testify before this
Committee, it was right in the filings before the SEC that I could
pick up that there were problems in the company. You as experts
in credit ratings couldn’t see that?

Mr. Diaz. Senator, I spoke with Mr. Lay one time only, and that
was just before putting them on review for downgrade, and what
he was trying to do is keep us from putting him on review for
downgrade.

Senator BUNNING. Thank you.

Mr. Diaz. And we did not

Senator BUNNING. That doesn’t answer my question.

Mr. BARONE. Sir, we often speak with the senior management of
the firm

Senator BUNNING. I understand that

Mr. BARONE [continuing]. Because strategy is a very key element
to rating.

Senator BUNNING. What about the filings that they filed with the
SEC as of all during this time that you were in charge of their
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credit ratings? You couldn’t pick anything out to give you a heads-
up or a red flag——

Mr. BARONE. No, from the——

Senator BUNNING [continuing]. And some other analyst could?
Why were you not able to pick up the red flags?

Mr. Diaz. Maybe I can address that. Senator, I mean, hindsight
is a great thing and

Senator BUNNING. We all know that.

Mr. DiAZ [continuing]. People looking at this situation now can
go back and sort of look for flags and situations where

Senator BUNNING. It is your job.

Mr. Diaz. But what I’'m trying to say, Senator, is fundamentally
we were looking at a company that on its face looked like it had
a very strong franchise in wholesale trading. It looked like it was
showing earnings, increasing earnings, because of the mark-to-mar-
ket accounting.

Senator BUNNING. Then why was the stock plummeting? If all of
those things be true, why was the stock going straight down?

Mr. Diaz. The stock started to plummet in—I believe in the
spring of——

Senator BUNNING. Inside traders were selling the devil out of it.

Mr. Diaz. We're not equity analysts, so we don’t focus necessarily
on stock.

Senator BUNNING. I understand that, but there is a reason for a
stock to react.

Mr. Diaz. Sometimes, Senator, there are many reasons why
stocks go down. I mean, bear markets cause stocks to go down.
Enron stock had been hyped by the broadband euphoria, and it had
gone from the mid-40s to 90, and we didn’t upgrade the company
then because we thought Enron is doing great. We kept the same
low investment grade rating that we had because of the funda-
mental issues that we always looked for at the company.

Senator BUNNING. But somehow, sir—and I beg to differ with
you—you have to be more responsible to the many people who rely
on your ratings. And if you are not more responsible, then we have
got to get more people rating.

Mr. Di1Az. Senator, I guess——

Senator BUNNING. My time has expired.

Chairman LIEBERMAN. Go ahead.

Senator BUNNING. Go ahead, Mr. Diaz.

Mr. Diaz. Could I answer? Thank you. Senator, we stand on our
record. We have a 100-year record that we publish every year——

Senator BUNNING. It just takes one.

Mr. DiAz. One company that misleads.

Senator BUNNING. Billions and billions, and millions of employ-
ees lost every penny they ever had.

Mr. DiAz. I understand that, Senator. But the reason was be-
cause the company misled. Their executives have

Senator BUNNING. You have never had a company mislead you?

Mr. Diaz. Not to the extent of Enron. Not a company that, in ef-
fect, has their executives refuse to testify, that have had their ac-
countants indicted for shredding documents. You know, we’re in a
situation—we believe that Enron is an anomaly, that Powers Re-
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port, a board-commissioned report, that points out to the dealings
of the CFO. In my experience

Senator BUNNING. I don’t doubt that they are an anomaly, but,
in fact, Global Crossing could be another Enron.

Mr. DiAz. I'm not aware of—I don’t rate Global Crossing, so I
don’t know the details

Senator BUNNING. Well, OK. You don’t grade it, but it is in the
same situation.

Mr. BARONE. Senator, this was not a ratings problem. This was
a fraud problem.

Senator BUNNING. It was also a rating problem. Your reaction
was way too late and too little.

Mr. BARONE. The market expects us, with all due respect, Sen-
ator, to take a tempered, deliberate approach. And as my
colleague——

Senator BUNNING. No. The market expects you to anticipate
what happens and also warn people if something is red-flagging
you. You didn’t——

Mr. BARONE. And that’s exactly what——

Senator BUNNING [continuing]. Do it until after the fact. Thank
you.

Chairman LIEBERMAN. Thank you, Senator Bunning. Senator
Bennett.

Senator BENNETT. Thank you, Mr. Chairman, and I apologize for
having to slip out, but I appreciate the fact that the panel is still
here for my questions.

Now, follow me through this and see if I have it right, and if I
don’t, set me right.

We, of course, start from the fact that is pretty well established
that the Enron management was engaged in fraud. They were hid-
ing things. They were lying. So you weren’t used to that. You
weren’t expecting that. And you were caught by surprise by that.

However, would it be accurate to say that their accounting gim-
micks, the things they did to perpetuate that fraud, relied heavily
on the credit ratings? Whenever Enron credit ratings dropped
below investment grade levels or triggers, the special purpose enti-
ties required that the Enron parent guarantee the value of the
SPE. That trigger was written into the deal, as I understand it. So
as long as the credit ratings were high, the SPE does not demand
the collateral, and Enron does not have to pledge its stock. Is that
an accurate description of the way this was constructed?

Mr. BARONE. In general, yes, sir.

Mr. PELLECCHIA. Yes.

Senator BENNETT. OK. Now——

Mr. Diaz. Senator, that’s an accurate description of two SPEs
that we rated. There are apparently many others out there that we
didn’t know about.

Senator BENNETT. OK. But as long as the credit rating is above
the trigger, the stock does not have to be pledged, does not have
to be delivered, and, therefore, Enron can say to the analysts and
everybody else, well, it is unencumbered because this is a contin-
gent liability, but it is a contingent that is not going to come to
pass because the credit rating is sufficiently high.
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So when the credit rating triggers the trigger, that is when
things begin to be really, really difficult. So the credit rating does
play a critical role in how this whole structure operates. Am I all
right so far?

Mr. BARONE. In general, yes, sir.

Senator BENNETT. OK. So when the credit rating hit the trigger,
and that is when former Secretary Rubin called the Treasury, as
I understand it, because he could clearly see that this is where ev-
erything was going to go, the question is: Did the credit rating
firms understand how crucial the triggers were as you were draw-
ing up your credit rating? Did that enter into your decision mak-
ing? I am not just issuing a garden variety rating here that some
investor will say, ah, I don’t think I want to take a chance on this
stock or, what the heck, I made a lot of money in junk bonds, and
if they are going to say this is junk, why, I will jump in, I pros-
pered during the Michael Milken era, whatever.

It is not just that with an individual investor making that kind
of analysis and that kind of a decision. It is a trigger that could
bring the whole thing down. Were you aware of the significance of
the trigger? And did that enter into your analysis as to where you
were going to place it?

Mr. BARONE. Yes, sir. We were well aware of the triggers’ exist-
ence in some of the partnerships that we knew about, specifically
Marlin, Osprey—1, Osprey—2. And we do take into account the ex-
istence of those triggers in affecting Enron’s credit rating. And, in-
deed, the assets that are in those entities as they began to lose
value, we would then, because of the likelihood of Enron having to
pony up, as it were, this contingent obligation, we put back to
Enron some amount of that obligation and utilized that information
in determining its credit rating.

On the sum, over the years we have placed roughly—and not just
for these two or three partnerships, but for the ones that we did
know—all the ones we knew about, placed roughly $2 to $4 billion
of additional liabilities back to Enron for these contingent-like or
related-party obligations, guarantees, leases, and other things that
appear off-balance sheet. So, yes, Senator, we do take them into ac-
count.

But the other—going to your point, there’s—as you get closer to
it, clearly there’s a heightened awareness of the impact that this
could have. Again, Enron’s stock trigger—there was a stock trigger.
There was a credit trigger. It was an “and” situation. So when they
blew through the stock trigger, we were still at BBB-plus. I believe
the other agencies, because it was either of the agencies, if they
lowered it below investment grade, here still at BBB-plus level, felt
comfortable at that range that there was no—you know, no reason
for alarm, so to speak.

Mr. Di1Az. Senator, can I follow up on that?

Senator BENNETT. Sure.

Mr. Diaz. Certainly we were aware of the triggers. I'd just like
to point out one thing. When we held our rating committee—I
think it was November 7; it’s in the record if I'm incorrect—that
evening, we concluded that we would downgrade Enron to Ba2,
non-investment grade, and we were ready to put that press release
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out the next day. We were aware of the consequences to Enron, yet
we made that decision.

The reason that we ultimately did not bring it down to non-in-
vestment grade had to do with the changes they made in the merg-
er agreement and the additional equity they were willing to put in.
And that’s why we ended up with a Baa3 rating as opposed to Ba2.
But we were aware of the circumstances, and that would not have
stopped us from downgrading to below investment grade because
we felt that fundamentally the company no longer merited that rat-
ing.

Senator BENNETT. So the thing that saved your rating and gave
them a temporary reprieve from the harshest of all triggers was
your conviction that the merger was going to give them sufficient
capital to survive?

Mr. DiaAz. Three things: That the merger would give them the
capital to survive; the probability that the merger would go
through based on the changes they had made; and that the com-
bined entity would be investment grade because of the structural
changes they made to the deal.

Senator BENNETT. Well, those are all three if’s. In order for the
thing to make it, all three have to fall in place. If any one of them
falls out of place, the whole thing collapses.

Now, we are here with the brilliance of hindsight, and I recog-
nize that and don’t want to put myself in your position when you
are trying to look at it in foresight. But it does seem to me, to just
summarize it, in order for Enron to avoid the disaster of the non-
investment grade rating, three things have to happen. There is no
absolute assurance—of course, I guess in this world there is no ab-
solute assurance of anything. It was your judgment that it was
likely that all three would happen.

Mr. Diaz. Right. Yes, Senator. We based a lot of that judgment
on probabilities. So we felt there was a high probability that be-
cause of the equity infusion that was coming into Enron, Enron
would have sufficient capital to get through the period and so forth.

Senator BENNETT. Yes.

Mr. DiAz. And we felt that the outs in the agreement were taken
care of, and it had Chevron-Texaco behind it and motivated banks
to make the deal happen.

Senator BENNETT. OK. Well, I have gone over my time, Mr.
Chairman, and we are mixing this panel with the previous hearing.
But the question obviously arises why an analyst faced with this
kind of circumstance—and you are not analysts like the stock pick-
ers that we had—wouldn’t say, OK, they are on the brink of dis-
aster, and the only thing that can save them is if the three fol-
lowing things all come to place simultaneously, and life being what
it is, if one of the three falls out, it ain’t going to work. And as an
investor, I would really love to have had that understanding of just
how tenuous it was before I make a decision. That is assuming I
had any money to invest.

Thank you. This has been helpful.

Chairman LIEBERMAN. Thanks, Senator Bennett. A very inter-
esting line of questions. You can feel the frustration, I think, of the
Members of the Committee as we look back, and this is the basic
question about whether you could have done more. I don’t think
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anybody is accusing you—I am certainly not—of sort of malfea-
sance here. Nobody is accusing you of conflicts of interest, which
were rife in some of the other cases that we have held investiga-
tions on. The question here is whether you were aggressive enough
and used the power that you have. And these rating triggers, your
ratings had enormous impact on the companies.

Let me go back to this critical—and ask a few questions about
it—moment when the merger was being discussed, and you had a
decision to make as to whether to downgrade. You put Enron on
a credit watch, but you didn’t lower them below investment grade
rating. Obviously this is a significant decision. You have conversa-
tions. You receive a call, I believe at that time, from Ken Lay, or
certainly people from Enron. You receive calls from people that
Senator Thompson mentioned, from the New York Stock Exchange,
from various investment banks involved, etc.

I have got to ask: Did you receive calls from anybody else? For
instance, did you receive calls from any government officials which
were aimed at urging you to not downgrade Enron’s rating?

Mr. BARONE. Through the whole process, sir, the only folks we
were in conversation with were Enron and Dynegy about the merg-
er prospects. We were never called by the banks, investment bank-
ers, any government officials, or anyone else.

Chairman LIEBERMAN. Mr. Diaz.

l\l/Ir. Diaz. No, we never received any calls from government offi-
cials.

Chairman LIEBERMAN. And as far as you know, no one else at
the company?

Mr. Di1Az. As far as I know, no one else at the company.

Chairman LIEBERMAN. Mr. Pellecchia.

Mr. PELLECCHIA. We received no calls from anyone either in gov-
ernment, investment bankers, in any way to try to persuade us to
do anything with the rating. However, in the course of our analysis
and what we do as analysts is to get and receive and respond to
calls from all types of people who work for financial institutions.
So probably every major investment bank and commercial bank
called me one time or another between October and December rel-
ative to Enron. But none of those calls were in any way indicative
of any pressure to do anything with the rating.

Chairman LIEBERMAN. And not at the level presumably that Sen-
ator Thompson indicated. Did you agree that you had heard from
Mr. Grasso and Mr. Rubin?

Mr. Diaz. I believe we did get calls. I was not in those calls, but
I i:llon’t believe that any material discussions ensued from those
calls.

Chairman LIEBERMAN. OK. But, in any case, none of you heard
from government officials.

Here is what is obviously agitating all of us, which is that this—
credit rating agencies have grown up in some ways like Topsy, with
an enormous power, with this sort of semi-sanction of the SEC
NRSRO designation, but not that much that goes into them ap-
proving you for it. Then hundreds of statutes come along, Federal,
State, and local, I presume, that say you have got to get the ap-
proval of these credit agencies to be out in the markets. And yet
you are exercising real quasi-governmental authority, power, and
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yet there is—and I must say in fairness that, by and large, your
record is a very good one, I mean, judged in the most objective way
that the number of defaults of companies that you have rated as
investment grade is quite low. I think on AAA it is at 1 percent,
and maybe on the others it is at 6 percent. Is that about right?

Mr. BARONE. Less than 1 percent on AAA.

Chairman LIEBERMAN. But this is our frustration. You have got
a big actor—Enron—comes along and its downfall has disastrous
consequences for its employees, for average—for their retirement
security, for investors, for the economy, in fact. And we look and
say, now, OK, you are the one that had—you had more access to
them, and yet I think our—if I can summarize, I will say it for my-
self, I feel as if you weren’t as aggressive as you should have been
in asking for more information with the authority that you had.

Even some of the—I know it was a glib answer, but I know that
even some of the questions that have been—that your answers
have raised in my mind about the concern about their accounting
practices, about the partnerships—and let me ask the baseline
question. I assume each of you is saying that if you knew then
what you know now about Enron, you would have downgraded
Enron below investment grade. Is that correct?

Mr. BARONE. Senator, if we knew then what we know now, we
would have withdrawn Enron’s rating for failure to disclose proper
information.

Chairman LIEBERMAN. Which would have had the effect of basi-
cally putting them out of business, probably.

Mr. BARONE. I don’t want to speak for what the market’s reac-
tion would be.

Mr. Diaz. We would have had a lower rating on Enron for—prob-
ably for a few years before.

Chairman LIEBERMAN. For a few years before.

Mr. DiAz. Yes, I mean, it looks like their partnerships began to
be put together back in at least 1999.

Chairman LIEBERMAN. But you didn’t know about them. Mr.
Pellecchia.

Mr. PELLECCHIA. I would say the same answer. We would have
had a lower rating well before 2001.

Chairman LIEBERMAN. So looking back now at the confusion of
their accounting practices, which you, I think, knew about, you had
some sense that something—it was hard to understand everything
there. Don’t you feel that you should have asked more of them as
you look back? Mr. Barone.

Mr. BARONE. Senator, we rely on the audited financial state-
ments, and insofar as we read and understood fairly well where
they were making their money based on the representation of those
audited financial statements, we would ask questions, and we
would receive answers and use that information in our ratings
analysis.

Chairman LIEBERMAN. But you are expert

Mr. BARONE. We are not forensic accountants, if that is the ques-
tﬁ)n, and we don’t have subpoena power, and so there’s a lot
that

Chairman LIEBERMAN. You know, maybe—in some ways I have
been thinking, What is the analogy? You have authority here over
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the markets and companies that is somewhat comparable—the first
thing that comes to mind is the FDA, Food and Drug Administra-
tion. They don’t let a drug go out on the market—this is a con-
troversy in itself—until they have gone over all sorts of investiga-
tions to guarantee that it is safe, and then doctors prescribe the
drug, people use it in reliance on that.

To some extent, we have asked you to play—to a real extent, we
have asked you to play a similar role with regard to corporations,
and yet—and you do have power, but the power is the threat that
you will lower their rating or remove it. You can put people out of
business. And it just looks—again, I want to be fair to you. Most
of the cases people are leveling with you, and your record is pretty
good, a low percentage of defaults. But here was one that as we
look back, understanding hindsight is always clearer, you want to
say to yourself: Why didn’t you press harder for more information
on accounting? Why didn’t you press harder on partnerships? Even
in that “kitchen sink” disclosure that they made, it just doesn’t—
it seems like it left a lot of questions in your mind.

Actually, Mr. Diaz, let me ask you this question. I appreciate the
end of your opening statement because you said Moody’s has gone
around and talked to a lot of people, held interviews, and—Ilet me
read it—you are going to do some things differently. “Going for-
ward, we are enhancing the ratings process by putting increased
focus in several areas. We have substantially intensified our as-
sessment of liquidity risk for issuers with both investment grade
and speculative grade ratings.” And Enron had a speculative grade
rating, correct?

Mr. DiAz. They had a low investment grade rating at the lowest
level for pretty much their whole history, and then became specula-
tive grade at the end.

Chairman LIEBERMAN. Right. “We're also focusing”—it is inter-
esting to me—“on corporate governance and how aggressive or con-
servative are accounting practices.”

Now, I am encouraged by that, but isn’t that a way of saying
that you wish you had done that earlier as well?

Mr. DiAz. Senator, again I would hark back to our fundamentally
good record. But we didn’t sit on it. We look all the time at ways
that we can improve. We've, over the years, constantly put out
comments on the rating process, on securitization, on other issues.
So certainly the Enron debacle focuses our attention on certain
areas that we would like to get better understanding of, including
rating triggers. But it is our ongoing—that’s not something that we
just started because of Enron. It’s something we’ve had ongoing for
a while, and certain areas are going to be a focus of more intense
activity going forward.

Chairman LIEBERMAN. OK. My time is up. I appreciate it. Obvi-
ously in the next panel we are going to hear from some people who
have ideas about how to alter the status quo to give you the au-
thority or give you some sense of accountability for the enormous
authority that you do have that really matters in a case like this.
Senator Thompson and I were just talking about it. He said to me,
you know, the bridge only collapses very rarely, but when it does,
we wonder why the inspectors hadn’t noted the crack that led to
the bridge falling and a lot of people getting hurt. And that is es-
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sentially the tough, but I think reasonable, question that we are
asking of all of you today.

Senator Thompson.

Senator THOMPSON. Yes, just one or two points, Mr. Chairman.
Studies indicate that for the most part credit rating agencies do get
it right, and companies rated in the AAA range rarely default, com-
panies rated in the BBB range default only at slightly higher per-
centage. And I think it is important for us to keep in mind that
these companies do not recommend buy or sell, that basically what
they are dealing with is a broad, general category with regard to
the ability of a company to fulfill its financial commitments; and
that while there is a relevance between the stock price and the rat-
ing, it is certainly not directly tied. A company could see its stock
go down for any number of reasons, and it still may be practically
unaffected in terms of its ability to fulfill its financial commit-
ments. Is that correct?

Mr. BARONE. Or vice versa.

Senator THOMPSON. Or vice versa. So I think we need to under-
stand that.

One of the things that interests me in looking at some of this his-
tory here is the statements that representatives of your companies
make with regard to these stocks. I am wondering—of course, we
are in the age of constant television coverage and cable and all of
that, and some of the analysts have become superstars, and maybe
the raters are going in that direction, and I guess it is strange for
a politician to be commenting on that. But it looks to me like you
have got your ratings, but then you have got your statements. And
October 25, S&P’s changed Enron’s rating to a negative, but re-
tained its BBB bond rating. Fitch also placed Enron on the watch
for a downgrade on October 29. Moody’s downgraded Enron one
notch to B2A2, and kept it on review for another downgrade.

The same day S&P’s primary Enron analyst Todd Shipman went
on CNN, even though S&P’s had placed Enron on credit watch neg-
ative, Shipman said, “Enron’s ability to retain something like the
rating they are at today, investment grade, is excellent in the long
term.”

When asked about the off-balance sheet partnerships, Shipman
remarked that S&P’s was “confident that there is not any long-
term implications to that situation, that that’s something that’s
really in the past.”

Then S&P’s met with Enron on October 31 and was told that
Enron would sell off assets to shore up its access to capital. The
next day, November 1, S&P’s downgraded Enron to BBB and
placed it on a negative credit watch.

Still, in its press release announcing the downgrade, S&P’s said
it “continues to believe that Enron’s liquidity position is adequate
to see the company through the current period of uncertainty.”

It looks to me like that you are making your ratings, which are
clearly broad category ratings—you are right, you are not making
recommendations of buy and sell, but then either through your
analysis on CNN or your press release you get into the stuff that
the analysts get into, and you really are getting into painting a pic-
ture of long-term viability of the company. I guess the question—
I don’t know how long your ratings are supposed to apply. I mean,
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suppose you have questions long term, but the current situation
looks OK, that sort of thing. I mean, should you really be getting
into all of that? Is this a recent phenomenon? Your ratings are one
thing, but any analyst that comes out of there under questioning
and he doesn’t know what the questions are going to be, he clearly
doesn’t want to say anything that is going to cause a lot of prob-
lems for the company, then go back to headquarters and get this
handed to him. So he is put in a really awkward position, it looks
to me like, the same position that an analyst is in, really, to be
positive, and it looks like touting the stock, in effect.

Is this what you consider to be part of your obligation? Is this
a phenomenon that hasn’t been around that long? Or have you al-
ways had your people out there commenting on their opinions as
to various aspects of the company and not being content simply on
putting out the ratings?

Mr. BARONE. I think it all depends on each market, sir, and the
energy market has had a lot of attention, say, the last 3 or so
years. I think there has been a stepped-up media interest, investor
interest in the market. And so when we are called upon to provide
an opinion beyond what we have written, whether it be in a news
broadcast or an interview with a publication of sorts, we comply
when and where we can.

Senator THOMPSON. So you have an analyst function. You see
yourself as providing an analyst function as well as a rating func-
tion.

Mr. BARONE. Well, again, what we’re providing, sir, is just our
opinion. It goes back to the credit analyses that we have performed.
Obviously we cannot convey anything greater in terms of confiden-
tiality or anything like that than what we may have received. We
just try to put forth what we may have written already in various
articles or rationales on the company’s credit. We are not recom-
mending—we are not there recommending. We are not there sup-
porting. We are not a company’s advocate. We're not their dis-advo-
cate. We really don’t care. We're there just to call it as we see it,
as a third-party, objective, credible opinion, as our default studies
have proven.

hSe‘z)nator THOMPSON. What do you see your appropriate role as in
this?

Mr. DiAz. Our role is simply to gauge the company’s credit-
worthiness. It’s an opinion of the company’s ability to repay its
debt. And we do talk to the press and to other interested investors
and lay out the weaknesses and strengths of a company. But it’s
not our role to recommend or to tout any company, simply to lay
out what goes into our analysis.

Senator THOMPSON. Here, Mr. Barone, the S&P’s Enron analyst
says, after making your rating, your representative comments on
Enron’s ability to retain that rating in the long run. It says not
only are we giving this rating today, but we are telling you that
it’s our opinion that you’re going to—they’re going to have this rat-
ing for a long time.

Mr. BARONE. Ratings generally go from an intermediate to long-
term purview, the long-term rating.

Senator THOMPSON. Well, then does that really add anything to
the rating itself in this comment?
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Mr. BARONE. I am not sure I follow your question.

Senator THOMPSON. I get the impression you are saying that he
is saying nothing more than what the rating itself says.

Mr. BARONE. Right, and I don’t believe he was asked anything
further than that. Our view at that time was, given the informa-
tion we had to our avail, that there was a strong—that we had an
opinion

Senator THOMPSON. Mr. Pellecchia, do you have any comment on
that?

Mr. PELLECCHIA. I think our commentary is particularly impor-
tant, specifically the commentary that is written that goes along
with the rating, for instance, the warnings that you can give inves-
tors, such as what we said during the Dynegy-Enron merger pe-
riod, and we said if the merger goes away, Enron’s ratings will
drop several notches to speculative grade. So I think that that
gives a warning to investors that this is——

Senator THOMPSON. You give a balanced treatment background
as to how you came to that rating.

Mr. PELLECCHIA. Yes.

Senator THOMPSON. I venture to say that is something you would
never be able to do on CNN or any of the other cable shows.

Mr. PELLECCHIA. To be honest, some of these conversations that
we have talked about involve an hour conversation with a reporter.

Senator THOMPSON. Complicated situation.

Mr. PELLECCHIA. That picks up the most provocative

Senator THOMPSON. And investors watching the show want to
know——

Mr. PELLECCHIA. But I think that’s an important——

Senator THOMPSON [continuing]. If you guys say a stock is going
to be—this company is going to be in good shape.

Thank you, Mr. Chairman.

Senator LEVIN. Thank you. Let me just follow up with a few
questions. We have talked about a couple of trusts and about some
triggers. The trust names were referred to as Osprey and Marlin,
and you were aware that there were triggers that would guarantee
that investments in those trusts would, in fact, be repaid, I believe,
Mr. Barone, right? You knew about the triggers. In fact, I think
you testified that was relevant to your assessment of Enron’s credit
rating because they ultimately were the guarantor of that invest-
ment in those trusts. Is that a fair

Mr. BARONE. That’s correct, sir.

Senator LEVIN. Now, I just want to go through the timetable on
this and discuss what these triggers were and when the gun went
off. My understanding is that the stock price of Enron fell below
a certain level on May 5, so that was one of the triggers at that
point. Enron then was on the verge of having to pay $2.4 billion
back to investors in that Osprey trust.

What were the other criteria? Do you remember offhand?

Mr. BARONE. That the ratings fall below investment grade from
either of the agencies.

Senator LEVIN. Now, when that happened, you were aware of the
trigger on the stock price.

Mr. BARONE. Yes.
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Senator LEVIN. And you also were aware that the other criteria
depended on your own rating, so that if you responded to the gun
going off on that date by changing your rating, that would have
certain massive consequences for Enron.

Did you on that day when that happened consider lowering your
rating?

Mr. BARONE. No, sir, not at all.

Senator LEVIN. Did you know about it?

Mr. BARONE. Yes.

Senator LEVIN. All right. If, in fact, that trigger was relevant to
the rating, why would the fact that the gun went off not be rel-
evant to a changed rating?

Mr. BARONE. Again, the stock price dropping could be tied to
multiple reasons. Whereas, the credit rating, the thing that I knew
and knew best about, tied to the creditworthiness, is something
that we can manage and we can monitor. The stock price dropped
for many reasons. There was a general market decline. Most stocks
had dropped from the last 2 years from general economic condi-
tions. So it didn’t cause us any alarm because we were looking at
the fundamentals of the company, its business models, financial
profile as we believed it to be, and its qualitative assessment, and
we were still at BBB-plus. We had three notches to go before this
trigger, the second part of that, the “and” clause would have been
tripped.

Senator LEVIN. You were the tripper?

Mr. BARONE. We could have been, sure.

Senator LEVIN. It was in your hands as to whether it was tripped
or not.

Mr. BARONE. Sure. Absolutely.

Senator LEVIN. But the first criteria had been met.

Mr. BARONE. Right.

Senator LEVIN. Was that public?

Mr. BARONE. Which part, sir?

Senator LEVIN. The triggers.

Mr. BARONE. I think these were private—I believe these partner-
ships were set up privately under 144(a) rules, so I do not know
whether they were disclosed, whether the general market knew
about them. Clearly, the investors who invested in them knew, and
many of those who decided not to invest in them would have
lénown because it was marketed to quite a few people on Wall

treet.

Senator LEVIN. But the people who invested in Enron would not
have known?

Mr. BARONE. The common equity shareholders? I can’t say, but
probably not, sir.

Senator LEVIN. It seems to me that this permeates this problem,
the fact that there were hidden guarantees here that affected
Enron’s stock. This is a guarantee that could trigger a $2.4 billion
repayment from Enron or Enron stock, not known to the public but
known to you.

Mr. BARONE. I would say, sir, the Mom and Pop investors were
not likely to know about it, but the institutional holders of the com-
mon shares were probably aware of it. It’s just speculation on my
part. I don’t have firsthand knowledge.
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Senator LEVIN. Well, this is one of the reasons that Mom and
Pop got the shaft. There were guarantees here that were not dis-
closed to that average investor that you folks knew about. You
folks knew about those guarantees, right?

Mr. BARONE. Right. Yes, sir.

Senator LEVIN. There is something wrong here. Something very
wrong, because we have advisers who know parts of the investment
banking—part of what an investment bank knows, you folks know.

Mr. BARONE. Right. This was a private deal, sir.

Senator LEVIN. I understand, and you are aware

Mr. BARONE. We would have breached confidentiality if we had
disclosed this.

Senator LEVIN. You are aware of it, though, and you are rating
Enron’s credit. So you know something. You don’t act on it here
even though you are aware of it. That bothers me, by the way. It
seems to me that it was relevant to your rating; therefore, when
it was triggered, it should be relevant to a re-rating. I will state
it that simply. OK? If it is relevant to begin with, then the change
in it makes it relevant to the re-rating.

Mr. BARONE. Are you asking a question——

Senator LEVIN. No, I will just make a statement on that. Since
you are the one who said that it was relevant to your determina-
tion as to how to rate their debt, the fact that there were these
triggers, that was relevant; the fact that the trigger went off, it
seems to me would be relevant as well to your rating of debt. I will
make that as my statement.

Mr. BARONE. It was specifically written, sir, with an “and” clause
so that it wouldn’t be subject to general market condition, as I un-
derstand it. They purposely put both triggers in, the slide of the
common equity price as well as a decline in credit, knowing fully
if both occurred that that would clearly indicate a significant im-
pairment of their financial profile.

Senator LEVIN. I will just repeat: The second part is in your
hands. That is the rating issue that is in your hands. So it is not
some outside objective factor. It is whether you rate them below
market grade.

Mr. BARONE. Or my colleagues.

Senator LEVIN. Of course, your colleagues. I am looking at you,
but it is all three of you.

One other question here. I want to show you a typical structured
financing deal. Hundreds of these structured finance deals were
rated by you folks, or at least were entered into by Enron. If you
look hard enough, you will find Enron on that chart. It is up some-
where in the top left bowl of the spaghetti. There is a little piece
of spaghetti way up there.

This is a diagram of the Whitewing part of the financing of
Project Margaux,! which is a European energy deal. This is a docu-
ment which was produced from one of subpoenas issued by the Per-
manent Subcommittee on Investigations.

Now, wouldn’t something as incomprehensible as this raise some
questions to you about the purpose and the viability of this project?
Because you are going to give a rating now to the instruments

1Chart entitled “Project Margaux” appears in the Appendix on page 207.
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which result from that project. When you look at this and you real-
ize there are hundreds of these things that Enron is getting into,
Enron had more structured financing deals, I think, than any typ-
ical company, $15 to $20 billion a year in structured financing
deals from 1997 to 2001. Here is one of them.

Two questions. Were your companies aware of the huge amount
of structured financing deals at Enron? Second, shouldn’t this have
triggered some questions in your mind, this kind of a haystack
where you are supposed to find the needle of debt? Shouldn’t that
have raised some questions in your mind as to the purpose and via-
bility of the project? Let me start with you, Mr. Barone.

Mr. BARONE. We were aware of many of their structured finance
deals, and Enron’s aggressive use, if you will, of structured finance
deals was one of the many reasons we only rated it BBB-plus, sir.
If you looked at Enron’s financial profile on its face, you would
have come to a conclusion that this could have been a company
with a much higher credit rating, and yet we take into account the
aggressive use of financial structures and such.

Senator LEVIN. Would you agree this is a relatively incomprehen-
sible structure?

Mr. BARONE. Not necessarily. I'm not a structured finance ana-
lyst, but we have structured finance analysts at Standard & Poor’s,
very capable ones, who make it their livelihood to understand
structures like

Senator LEVIN. We would appreciate if one of them would take
a look at this and tell us whether that is a typical structured deal
and whether it is comprehensible. Let the Committee know for the
record, would you?

Do you have any comment, Mr. Diaz.

Mr. Diaz. I would, to a great extent, echo Mr. Barone’s com-
ments. We were aware of a lot of their structured transactions. We
rated a couple of them. But we were not aware, obviously, of a lot
of the off-balance sheet partnerships. And, also, I also am not a
structured finance analyst, but this kind of structure doesn’t look
dramatically different, all the wiggly lines and all that, than a lot
of the ones that are done by our structured people.

1 sz‘;lator LEvIN. That looks to you like a typical structured finance
eal?

Mr. DiAz. It looks like the kinds of deals that I have seen other
companies put together, and again I wouldn’t rate them myself. I
don’t have the expertise to do structured financing. But it’s not, on
the face of it, out of the ordinary.

Senator LEVIN. OK. Perhaps you could ask one of your structured
finance folks to tell us if that is typical, too, as well.

Mr. Pellecchia.

Mr. PELLECCHIA. Well, my response would be certainly that the
complexity of the company and the types of transactions that it en-
tered into was a factor in keeping Enron’s rating in the BBB cat-
egory. I don’t think there’s any question about that.

Senator LEVIN. Thank you. Thank you, Mr. Chairman.

Chairman LIEBERMAN. Senator Bunning.

Senator BUNNING. Yes, sir. Thank you, Mr. Chairman.

Can I go back to March 2000? Both S&P’s and Fitch rated Enron
as BBB-plus and Moody’s rated Enron as Baaa—1, which is in the
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slightly higher than ordinary but not at the top like a AAA rating.
It is somewhere between BBB-plus and——

Mr. Diaz. The Baa category is at the low end of the investment
grade spectrum. It has——

Senator BUNNING. Baaa.

Mr. DiAz. Baa, we call it, B-a-a. So a Baa-1 rating would be at
the top of the low investment grade rating category.

Senator BUNNING. But it is still an investment grade rating?

Mr. DiAz. It is an investment grade rating, yes, sir.

Senator BUNNING. OK. However, even as Enron’s stock, common
stock, crumbled through most of 2001, the credit rating agencies—
that is you three—didn’t downgrade Enron from investment grade
status until 4 days before it declared bankruptcy—4 days.

Now, I know you are not security analysts as far as having the
ability to understand why a stock would be going down so fast. But
insider trading is published constantly on the Internet. As Senator
Levin said, you were part of a two-pronged deal that said Enron
was going to have to cough up $2.4 billion, their stock had hit $20
a share on the down side, but as long as they held their investment
grade rating, they didn’t have to do any of the $2.4 billion. The in-
sider selling in that stock was unbelievable. Everybody that knew
anything about the company was bailing out as fast as they could
get their market shares to the market.

Now we also have a lockdown on their 401(k) plan, so the ordi-
nary people in the company can’t sell their stock.

Now, doesn’t that ring a bell with you and say why in the world
are all these people bailing out if this is such a sound corporation?
And why in the world would I sell a share at $20 that was just
$90 a few months prior if, in fact, I believed it was going to turn
around and go back up? That makes no sense to me at all. And it
should have triggered your investigation because you were part of
that two-pronged deal. As long as they held an investment grade
status, they didn’t have to ante up the $2.4 billion.

Didn’t that set off any alarms in your financial rating of those
companies?

Mr. BARONE. No, sir. We see insider trading from firms quite fre-
quently, and determining why a director or an officer of the com-
pany is selling its shares of stock

Senator BUNNING. This was massive. This wasn’t just one or two
or three people. This was anybody who knew anything about the
company. They were bailing. They had bad feelings about the com-
pany. And all you had to do was trigger the other half of that and
make them come up with $2.4 billion if their stock is under $20,
and that would have done it completely in, the $2.4 billion, because
you know darn well they couldn’t pay it off. They had no means
of paying $2.4 billion off.

I would like to know why you held that rating to 4 days before
they filed bankruptcy.

Mr. BARONE. For us, Senator, we were aware of the Dynegy
merger on——

Senator BUNNING. Well, the Dynegy merger is an if. If they are
successful in merging with Dynegy, then maybe they would be able
to survive.
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Mr. BARONE. It is our practice and the practice that the market
has come to recognize, when mergers occur, to take into account
the probability of the merger. We deal in probabilities, as my col-
leagues said. And our assessment was that there was a strong
probability at the time that it would succeed. And when we lost
confidence in that probability, that’s when we decided to act prior
to the merger being dis-consummated, so to speak.

Senator BUNNING. That is a pile-on, as far as I am concerned.
That is after the fact. You are depending on something that the po-
tential of it happening is not going to be 50/50 maybe.

Now, you are supposed to have inside information that we don’t
}ﬁave, that the average investor doesn’t have, and yet you didn’t

ag it.

Mr. BARONE. I'd say, sir, our assessment was that there was a
greater, much greater, chance than 50/50 at the time when we
made that assessment on November 1 or 2, that the merger would
go through. Indeed, if we thought it was just 50/50, we would have
lowered the rating to properly reflect that.

Senator BUNNING. We need more people doing the ratings then,
because obviously you three all agreed.

Mr. DiaAz. Senator, I think I've testified before that we also be-
lieved that the probability of the merger going through was high.
We had a rating committee that included our senior management,
and we came to the conclusion, given the changes in that agree-
ment, there was a very high probability the merger would go
through. So that’s the key for holding the rating during that period.

Just as another point, one of the comments that I've made is that
we've been trying to figure out how can we improve the process,
and one thing that we’ve done is talk to the major asset manage-
ment firms to try to understand how they use ratings and how they
would like us to, in effect, do the ratings.

One of the things that they’ve said to us is that they like the sta-
bility of ratings, but the other point is that when things are
going—when a company is under certain amount of distress, they
would like for us to give the company the ability, if there’s a prob-
3bility of correcting the problem, to give them the opportunity to

0 S0.

Senator BUNNING. Do you all realize that once you take a cor-
porate bond and make it a junk bond, the potential of bankruptcy
in that company is really high?

Mr. DiAz. Senator, I think when we take—a company that
wouldn’t be an Enron——

Senator BUNNING. Any other company that might be listed, or
not even listed, just private——

Mr. DiAz. A Ba category, which is not investment grade, is still
a viable category. A company can live as a Ba company for many
years.

Senator BUNNING. How long?

Mr. Diaz. The probability of default is in our studies, but I think
the probability of default over a 10-year period for a Ba—and I may
be wrong and would have to double-check, but it is in the neighbor-
hood of 16 to 20 percent, which means that 80 percent, roughly—
and, again, don’t hold me to the numbers, but it’s a fairly high
number—would actually survive for 10 years. So it’s not a situation
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where it’s Ba and death. In Enron’s case it was because of the trig-
gers, and it was because everybody was running away from it. But
it’s a different situation.

Senator BUNNING. They were running long before you ever down-
graded.

Mr. Diaz. No, because the——

Senator BUNNING. They were.

Mr. Diaz. Well, the——

Senator BUNNING. The general public, the management of the
company, and all others were running from that stock, and because
you failed to act in downgrading it below investment grade, it held
on a heck of a lot longer than it would have.

Mr. DiAz. But we had good reasons for doing so. We were looking
at a good probability of a merger with a bona fide partner, with
Chevron-Texaco behind it, and with bank funding that would have
made it work—if Enron itself—the real problem was that Enron
itself was rotting from inside. The fact is that Dynegy—I don’t
think Dynegy knew, I don’t think the banks knew how bad the sit-
uation was.

Senator BUNNING. And all the poor people that worked for it
were the ones that took the big hit.

Mr. DiAz. That’s right, Senator, and that’s a real tragedy.

Senator BUNNING. Yes, it is a tragedy. Thank you.

Chairman LIEBERMAN. Thanks, Senator Bunning, for some excel-
lent questions.

Thank you, gentlemen. Your testimony has been very important
to this Committee as we try to learn the lessons of Enron as we
follow the trail down to places that we didn’t expect we would go.
And I want to ask you to go back—maybe you are doing this al-
ready—and speak with the executives at your companies about how
you can use, better use the real life-and-death power you have over
corporations to protect us investors, individual and institutional,
from the next Enron. We know it is the exception, but a lot of peo-
ple, as you all just said, were hurt by it. And we think you are in
a position to do more than was done in this case to try to protect
the economy and a lot of people from the pain and suffering that
they endured as a result of what happened. But for now, I thank
you for your testimony this morning.

Mr. DiAz. Thank you, Mr. Chairman.

Mr. BARONE. Thank you.

Mr. PELLECCHIA. Thank you.

Chairman LIEBERMAN. We are now going to call panel two: The
Hon. Isaac Hunt, Jonathan Macey, Glenn Reynolds, and Steven
Schwarcz. And as you come to the table, I will just ask you to re-
main standing so I can administer the oath before you begin your
testimony.

I would ask the four witnesses to please raise your right hands,
if you would. And do you solemnly swear that the testimony you
are about to give this Committee today is the truth, the whole
truth, and nothing but the truth, so help you, God?

Mr. HuNT. I do.

Mr. MACEY. I do.

Mr. REYNOLDS. I do.

Mr. ScHwARCzZ. I do.
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Chairman LIEBERMAN. Thank you. Please be seated, and let the
record show that each of the witnesses has answered the question
in the affirmative.

Thanks very much for being here. Some of you have come quite
a distance, but thanks particularly for your patience as we heard
the testimony of the first panel, and we now look forward to your
helping us answer some of the questions that were both asked and
we are left with by the first panel. First we are going to call on
the Hon. Isaac C. Hunt, Jr., Commissioner of the U.S. Securities
and Exchange Commission.

TESTIMONY OF HON. ISAAC C. HUNT, JR.,! COMMISSIONER,
U.S. SECURITIES AND EXCHANGE COMMISSION

Mr. HUNT. Good morning, Chairman Lieberman, Senator Thomp-
son, and other Members of the Committee.

Thank you for the opportunity to testify before you today on be-
half of the SEC regarding credit rating agencies and the Commis-
sion’s experience with the credit rating industry.

The recent collapse of Enron has renewed questions as to wheth-
er rating agencies should be subject to increased regulation, par-
ticularly because all three nationally recognized statistical rating
agencies rated Enron and/or its credit obligations as investment
grade less than 1 week before Enron filed its bankruptcy petition.

As you know, for almost a century, credit rating agencies have
been providing opinions on the creditworthiness of issuers of secu-
rities and other financial obligations. During this time, the impor-
tance of these opinions to investors and other market participants
and the influence of these opinions on the securities markets has
increased significantly, particularly with the increase in the num-
ber of issuers and the advent of new and complex financial prod-
ucts, such as asset-backed securities and credit derivatives. The
globalization of the financial markets also has served to expand the
role of credit ratings to jurisdictions other than the United States.
Today, credit ratings affect securities markets in a number of im-
portant ways, including an issuer’s access to and cost of capital, the
structure of financial transactions, and the ability of fiduciaries
and others to invest in particular investments.

During the past 30 years, regulators such as the Commission
have increasingly used credit ratings as a surrogate for the meas-
urement of risk in assessing investments held by regulated entities.
Specifically, since 1975, the Commission has referenced the ratings
of specified rating agencies in certain of its regulations, referring
to these rating agencies as “Nationally Recognized Statistical Rat-
ing Organizations.” The term “NRSRO” was originally adopted by
the Commission solely for the purpose of the Commission’s net cap-
ital rule. Subsequently, the Commission used the ratings of
NRSROs to distinguish “investment grade” securities from those
that are “non-investment grade,” in regulations under the Securi-
ties Act of 1933, the Securities Exchange Act of 1934, and the In-
vestment Company Act of 1940. Congress itself employed the term
“NRSRO” when it defined the term “mortgage-related security” in
Section 3(a)(41) of the Securities Exchange Act of 1934. Other Fed-

1The prepared statement of Mr. Hunt appears in the Appendix on page 131.
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eral and State regulators also incorporated the NRSRO concept
into their rules.

Currently, to determine whether a rating organization is an
NRSRO, the Commission staff reviews the rating organization’s op-
erations, position in the marketplace, and other criteria (which are
elaborated on in my written testimony). If the Commission staff de-
termines that the NRSRO designation is appropriate, the staff
sends a no-action letter to the rating organization stating that the
staff will not recommend enforcement action to the Commission
against broker-dealers that are using ratings issued by the rating
agency for purposes of the net capital rule.

Chairman LIEBERMAN. Sir, excuse me. Am I right that this only
happens once in the life of a credit rating agency that it gets this
no-action letter?

Mr. HUNT. Yes, Senator, that’s true, although we try to put the
rating agencies on the same schedule for inspection as we do other
investment advisers that are registered with us as investment ad-
visers. Whether that is right or wrong is open to debate, but they
are. And that is about every 5 years.

Chairman LIEBERMAN. That is interesting. So in that capacity—
though presumably these no-action letters in some of the cases of
these three agencies go back decades, correct?

Mr. HUNT. Yes, sir. There were four others that we gave no-ac-
tion letters to, but they were all subsequently merged into the ex-
isting three. So at one time there were seven.

Chairman LIEBERMAN. So that every 5 years, because they also
have the status of investment advisers, you do go back——

Mr. HUNT. Yes, sir.

Chairman LIEBERMAN [continuing]. And do an inspection. And
what is that about? What does it constitute? What do you look at?

Mr. HUNT. Well, we look at the books and records. We look at
their operations. We look at their capacity. We do a much broader
inspection when we give them the no-action letter. But when we go
back and look at them every 5 years as investment advisers, we
look at their books and records and their operations. I would not
say it’s as extensive as the first look we do when we give them the
original no-action letter.

Chairman LIEBERMAN. OK. Understood. Thank you.

Mr. HUNT. Over the course of its history, the Commission has
considered a number of issues regarding credit rating agencies. Not
surprisingly, many of the instances in which either the Commission
or Congress reflected on the need for regulation coincided with a
large-scale credit default such as the Orange County default and
the default of the Washington Public Power Supply System bonds
or, for example, Penn Central. Ten years ago the Commission seri-
ously considered the need for oversight authority of credit rating
agencies, given their increasing role in the financial and regulatory
systems. The Commission at that time did not reach a consensus
on the need for regulation.

In 1994, the Commission did, however, issue a concept release
soliciting public comment on the appropriate role of ratings in the
Federal securities laws, and the need to establish formal proce-
dures for designating and monitoring the activities of NRSROs. In
1997, the Commission published a rule proposal that would have
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adopted a definition of the term “NRSRO” that set forth the cri-
teria a rating organization would have to satisfy to be acknowl-
edged as an NRSRO. Generally, under the proposed amendments,
the Commission would consider the same criteria currently used in
the no-action letter process. To a large extent, the proposal was de-
signed to bring greater transparency to the existing process and to
provide for a formal appeal process to the Commission and, if nec-
essary, to the Federal courts.

Observers have criticized the national recognition requirement as
creating a barrier to entry for new credit rating agencies. However,
the Commission historically has not found that the requirement
creates a substantial barrier to entry into the credit rating busi-
ness. At this time, the Commission plans to examine the com-
petitive impact of the NRSRO designation and will consider sug-
gestions concerning other market-based alternatives that might ad-
dress the competitive concerns association with the NRSRO frame-
work. The Commission’s examination, which may include hearings,
will ascertain facts, conditions, practices, and other matters relat-
ing to the role of rating agencies in the U.S. securities market. We
believe it is an appropriate time and in the public interest to re-
examine the role of rating agencies in the U.S. securities markets.

Thank you. I will be happy to try to answer your questions.

Chairman LIEBERMAN. Thanks, Commissioner Hunt, for that tes-
timony and for what you indicated at the end. I gather you are
going to commence your own inquiry here as a Commission.

Mr. HUNT. Yes, sir.

Chairman LIEBERMAN. Motivated in part by the Enron episode?

Mr. HUNT. Motivated in part by the Enron episode. Motivated in
part by our concern that how people get this rating is not trans-
parent to most of the investing public.

Chairman LIEBERMAN. Right.

Mr. HuNT. Motivated in part because, as more and more entities
use credit rating agencies, there may be more need for more than
three, as there is now a need for more than four accounting firms.
So for all those reasons, we think we are going to take a thorough
look at what they do and whether we should have more authority
over them and whether indeed we should even come to you and ask
for more authority over them.

Chairman LIEBERMAN. Yes. Is it your judgment—well, maybe
this is a preliminary question, but I will ask you: Is it your judg-
ment now that if you chose to exercise more authority over the
credit rating agencies, you would need legislative authorization or
that it is within your legislative mandate now?

Mr. HUNT. We could do a lot of it through rulemaking. Our hear-
ings might show whether and to what extent we need more legisla-
tion.

Chairman LIEBERMAN. OK. I am greatly encouraged by that deci-
sion that the Commission has made. I appreciate it. And as I un-
derstand it, it goes not only to the question of whether there is suf-
ficient competition within the credit rating agency sector, but also
to the larger question of whether there is a public interest in hav-
ing the SEC specifically do more oversight of the agencies.

Mr. HUNT. They perform an ever more important role in our se-
curities markets, as you understand.
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Chairman LIEBERMAN. Yes.

Mr. HUNT. They are involved in hundreds of millions, if not bil-
lions of dollars in our market, and so we thought it was time to
take a look to see where we are and where we ought to go.

Chairman LIEBERMAN. Yes, excellent. Thank you.

Next we are going to hear from Jonathan Macey, J. DuPratt
White Professor of Law, John M. Olin Program in Law and Eco-
nomics, Cornell Law School. Pretty extensive title there, Professor
Macey. Thanks for being here.

TESTIMONY OF JONATHAN R. MACEY,! J. DUPRATT WHITE
PROFESSOR OF LAW, CORNELL LAW SCHOOL

Mr. MACEY. It’s nice to be here. I am going to talk a little bit
about the role of credit rating agencies in the economy.

The purpose of credit rating agencies is to inform investors of the
credit quality of securities and warn investors when credit quality
of securities deteriorates. Rating agencies are paid large fees by
corporate clients in order to maintain ratings for the debt. For ex-
ample, Enron paid Moody’s between $1.5 and $2 million annually
to maintain its ratings on its various public and private debt.

Being a credit rating agency is a great business to be in. The in-
dustry is dominated by the two leading firms, Moody’s and Stand-
ard & Poor’s. Analysts have estimated that the profits of the big
credit rating agencies have grown at the phenomenal compound an-
nual rate of 15 percent for the past 20 years.

Customer demand is strong because a host of regulations exists
that forbid investors from purchasing securities that aren’t rated.
For example, money market mutual funds cannot hold securities
unless they have one of the two highest ratings from rating agen-
cies. Bank regulators long have required banks to write down
bonds they hold in their portfolios unless they attain a certain rat-
ing. And they can’t even own securities that aren’t rated invest-
ment grade by one of the major rating agencies.

These sorts of regulations have extended to securities firms
where ratings are used to determine how much capital broker-deal-
er firms need to hold against the securities in their portfolios under
the so-called net capital rules. There are quotas on the quantity of
lower-graded bonds that pension funds and insurance companies
can have in their portfolios. The higher the credit ratings assigned
by the rating agencies, the greater the percentage of the securities
value you can count towards meeting a firm’s net capital require-
ments.

Rating agencies have enormous power because government regu-
lation creates an artificial demand for their services. Regulators
have bestowed upon the big rating agencies the legal designation
“Nationally Recognized Statistical Rating Organization”™—
NRSRO—and have shielded rating agencies from competition, cre-
ating a comfortable oligopolistic environment. I would just add that
this is the same problem, in my view, that plagues the accounting
industry in this country as well.

Of course, it’s not just government regulation that gives rating
agencies such immense power. They also get power from the exten-

1The prepared statement of Mr. Macey appears in the Appendix on page 138.
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sive use of debt covenants and other financial instruments to create
conditions of default. The downgrading of a rating by an NRSRO
can throw a company into default under the terms of its debt cov-
enants. But the artificial demand for the services of rating agencies
that has been created by regulation should not be ignored.

These massive regulatory subsidies, in my view, have given rat-
ing agencies a lack of accountability by removing market incentives
from the work they perform. Rating agencies have few incentives
in the current environment to do good work. Their incentives in to-
day’s regulatory environment are to reduce costs as much as pos-
sible, knowing that regulation guarantees a fixed stable demand for
their services. This, in my view, may account for the agencies’ lack
of vigorous pursuit of the situation involving the Enron special pur-
pose entities.

The regulatory subsidies given to credit rating agencies would
not be particularly troubling were it not for the fact that credit rat-
ings, in my view, may not provide useful or timely information
about the creditworthiness of companies in today’s markets if the
information is marginal because the information contained in credit
ratings already has been incorporated into securities prices by the
time a rating agency gets around to acting. For example, in Enron,
the company’s $250 million in senior secured debt retained its in-
vestment grade rating until November 28, 4 days before the energy
firm filed for bankruptcy. But with respect to the market, in the
2 weeks before the bonds lost their investment grade status, their
price had plummeted from $85 to $35.

Clearly, the financial markets were not waiting around for the
credit rating agencies in the case of Enron, which is a good thing
since the ratings providing by the rating agencies lagged the infor-
mation contained in securities prices by a full year.

We have heard and the rating agencies have responded to these
sorts of criticism by point to the fact that very few companies with
investment grade ratings default over a 5-year period. The rating
agencies also can show that companies that have been rated AAA
are less likely to default than companies with lower ratings, and
bonds with high ratings are stable over time.

Of course, this sort of track record isn’t a big comfort to investors
and companies like Enron when the rating agencies pull their in-
vestment grade ratings on the eve of default. The problem, in my
view, is that there is little follow-through. The rating agencies rely
too much on their corporate clients for information and don’t ask
tough questions of management that would permit them to deter
future Enrons from occurring.

For example, in the case of Enron, the rating agencies have ex-
cused their tardiness by saying that they kept their ratings high
only because the rating was dependent on the merger with Dynegy.
But nobody needed the rating agencies to tell them what would
happen if the merger went through. They needed to know what
would happen if the merger didn’t go through.

Poor credit ratings threaten to distort the process by which cap-
ital is allocated among businesses because in today’s regulatory en-
vironment rating downgrades are self-fulfilling prophecies, trig-
gering repayment of debt and bond covenants and causing those se-
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curities by virtue of the regulations to be worth less than identical
securities that haven’t been downgraded.

In my view, I would make a few substantive recommendations
with respect to the interactions between Commissioner Hunt’s
agency and the rating agencies. I think that the SEC should con-
sider whether the rating agency should be obliged by regulation to
disclose the public documents on which they relied as the basis for
their rating determinations, and also to disclose whether the infor-
mation contained in their ratings is based on anything other than
publicly available documents like non-public inter